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GENERAL INFORMATION
1. EDITIONS AVALIABLE.
(a) General Information. The session laws are printed in a permanent softbound edi-
tion containing the accumulation of all laws adopted in the legislative session. The

edition contains a subject index and tables indicating Revised Code of Washington
sections affected.

(b) Where and how obtained - price. The permanent session laws may be ordered
from the Statute Law Committee, Pritchard Building, P.O. Box 40552, Olympia,
Washington 98504-0552. The edition costs $32.10 per volume ($25.00 plus $2.10
for state and local sales tax at 8.4% and $5.00 shipping and handling). All orders
must be accompanied by payment.

2. PRINTING STYLE - INDICATION OF NEW OR DELETED MATTER.

The session laws are presented in the form in which they were enacted by the legisla-
ture. This style quickly and graphically portrays the current changes to existing law as
follows:

(a) In amendatory sections
(i) underlined matter is new matter.
(i1) deleted matter is ((ined-eut-and-bracketed -between-double-parentheses)).
(b) Complete new sections are prefaced by the words NEW SECTION.
3. PARTIAL VETOES.
(a) Vetoed matter is printed in bold italics.

(b) Pertinent excerpts of the governor’s explanation of partial vetoes are printed at the
end of the chapter concerned.

4. EDITORIAL CORRECTIONS. Words and clauses inserted in the session laws under
the authority of RCW 44.20.060 are enclosed in [brackets].

5. EFFECTIVE DATE OF LAWS.

(a)The state Constitution provides that unless otherwise qualified, the laws of any
session take effect ninety days after adjournment sine die. The Secretary of State
has determined the pertinent date for the Laws of the 2007 regular session to be
July 22, 2007 (midnight July 21st).

(b) Laws that carry an emergency clause take effect immediately upon approval by
the Governor.

(c) Laws that prescribe an effective date take effect upon that date.
6. INDEX AND TABLES.

A cumulative index and tables of all 2007 laws may be found at the back of the final
volume.
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WASHINGTON LAWS, 2007 Ch.1

CHAPTER 1
[Initiative 937]
ENERGY INDEPENDENCE ACT

AN ACT Relating to requirements for new energy resources; adding a new chapter to Title 19
RCW; and prescribing penalties.

Be it enacted by the People of the State of Washington:

NEW SECTION. Sec. 1. INTENT. This chapter concerns requirements for
new energy resources. This chapter requires large utilities to obtain fifteen
percent of their electricity from new renewable resources such as solar and wind
by 2020 and undertake cost-effective energy conservation.

NEW_SECTION. Sec. 2. DECLARATION OF POLICY. Increasing
energy conservation and the use of appropriately sited renewable energy
facilities builds on the strong foundation of low-cost renewable hydroelectric
generation in Washington state and will promote energy independence in the
state and the Pacific Northwest region. Making the most of our plentiful local
resources will stabilize electricity prices for Washington residents, provide
economic benefits for Washington counties and farmers, create high-quality jobs
in Washington, provide opportunities for training apprentice workers in the
renewable energy field, protect clean air and water, and position Washington
state as a national leader in clean energy technologies.

NEW SECTION. Sec. 3. DEFINITIONS. The definitions in this section
apply throughout this chapter unless the context clearly requires otherwise.

(1) "Attorney general" means the Washington state office of the attorney
general.

(2) "Auditor" means: (a) The Washington state auditor's office or its
designee for qualifying utilities under its jurisdiction that are not investor-owned
utilities; or (b) an independent auditor selected by a qualifying utility that is not
under the jurisdiction of the state auditor and is not an investor-owned utility.

(3) "Commission" means the Washington state utilities and transportation
commission.

(4) "Conservation" means any reduction in electric power consumption
resulting from increases in the efficiency of energy use, production, or
distribution.

(5) "Cost-effective" has the same meaning as defined in RCW 80.52.030.

(6) "Council" means the Washington state apprenticeship and training
council within the department of labor and industries.

(7) "Customer" means a person or entity that purchases electricity for
ultimate consumption and not for resale.

(8) "Department" means the department of community, trade, and economic
development or its successor.

(9) "Distributed generation" means an eligible renewable resource where the
generation facility or any integrated cluster of such facilities has a generating
capacity of not more than five megawatts.

(10) "Eligible renewable resource" means:

(a) Electricity from a generation facility powered by a renewable resource
other than fresh water that commences operation after March 31, 1999, where:
(1) The facility is located in the Pacific Northwest; or (ii) the electricity from the

(1]
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facility is delivered into Washington state on a real-time basis without shaping,
storage, or integration services; or

(b) Incremental electricity produced as a result of efficiency improvements
completed after March 31, 1999, to hydroelectric generation projects owned by a
qualifying utility and located in the Pacific Northwest or to hydroelectric
generation in irrigation pipes and canals located in the Pacific Northwest, where
the additional generation in either case does not result in new water diversions or
impoundments.

(11) "Investor owned utility" has the same meaning as defined in RCW
19.29A.010.

(12) "Load" means the amount of kilowatt-hours of electricity delivered in
the most recently completed year by a qualifying utility to its Washington retail
customers.

(13) "Nonpower attributes" means all environmentally related
characteristics, exclusive of energy, capacity reliability, and other electrical
power service attributes, that are associated with the generation of electricity
from a renewable resource, including but not limited to the facility's fuel type,
geographic location, vintage, qualification as an eligible renewable resource, and
avoided emissions of pollutants to the air, soil, or water, and avoided emissions
of carbon dioxide and other greenhouse gases.

(14) "Pacific Northwest" has the same meaning as defined for the
Bonneville power administration in section 3 of the Pacific Northwest electric
power planning and conservation act (94 Stat. 2698; 16 U.S.C. Sec. 839a).

(15) "Public facility" has the same meaning as defined in RCW 39.35C.010.

(16) "Qualifying utility" means an electric utility, as the term "electric
utility" is defined in RCW 19.29A.010, that serves more than twenty-five
thousand customers in the state of Washington. The number of customers served
may be based on data reported by a utility in form 861, "annual electric utility
report," filed with the energy information administration, United States
department of energy.

(17) "Renewable energy credit" means a tradable certificate of proof of at
least one megawatt-hour of an eligible renewable resource where the generation
facility is not powered by fresh water, the certificate includes all of the nonpower
attributes associated with that one megawatt-hour of electricity, and the
certificate is verified by a renewable energy credit tracking system selected by
the department.

(18) "Renewable resource" means: (a) Water; (b) wind; (c) solar energy; (d)
geothermal energy; (e) landfill gas; (f) wave, ocean, or tidal power; (g) gas from
sewage treatment facilities; (h) biodiesel fuel as defined in RCW 82.29A.135
that is not derived from crops raised on land cleared from old growth or first-
growth forests where the clearing occurred after the effective date of this section;
and (i) biomass energy based on animal waste or solid organic fuels from wood,
forest, or field residues, or dedicated energy crops that do not include (i) wood
pieces that have been treated with chemical preservatives such as creosote,
pentachlorophenol, or copper-chrome-arsenic; (ii) black liquor byproduct from
paper production; (iii) wood from old growth forests; or (iv) municipal solid
waste.

(19) "Rule" means rules adopted by an agency or other entity of Washington
state government to carry out the intent and purposes of this chapter.

[2]
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(20) "Year" means the twelve-month period commencing January 1st and
ending December 3 1st.

NEW SECTION. Sec. 4. ENERGY CONSERVATION AND
RENEWABLE ENERGY TARGETS. (1) Each qualifying utility shall pursue all
available conservation that is cost-effective, reliable, and feasible.

(a) By January 1, 2010, using methodologies consistent with those used by
the Pacific Northwest electric power and conservation planning council in its
most recently published regional power plan, each qualifying utility shall
identify its achievable cost-effective conservation potential through 2019. At
least every two years thereafter, the qualifying utility shall review and update
this assessment for the subsequent ten-year period.

(b) Beginning January 2010, each qualifying utility shall establish and make
publicly available a biennial acquisition target for cost-effective conservation
consistent with its identification of achievable opportunities in (a) of this
subsection, and meet that target during the subsequent two-year period. At a
minimum, each biennial target must be no lower than the qualifying utility's pro
rata share for that two-year period of its cost-effective conservation potential for
the subsequent ten-year period.

(c) In meeting its conservation targets, a qualifying utility may count high-
efficiency cogeneration owned and used by a retail electric customer to meet its
own needs. High-efficiency cogeneration is the sequential production of
electricity and useful thermal energy from a common fuel source, where, under
normal operating conditions, the facility has a useful thermal energy output of no
less than thirty-three percent of the total energy output. The reduction in load
due to high-efficiency cogeneration shall be: (i) Calculated as the ratio of the
fuel chargeable to power heat rate of the cogeneration facility compared to the
heat rate on a new and clean basis of a best-commercially available technology
combined-cycle natural gas-fired combustion turbine; and (ii) counted towards
meeting the biennial conservation target in the same manner as other
conservation savings.

(d) The commission may determine if a conservation program implemented
by an investor-owned utility is cost-effective based on the commission's policies
and practice.

(¢) The commission may rely on its standard practice for review and
approval of investor-owned utility conservation targets.

(2)(a) Each qualifying utility shall use eligible renewable resources or
acquire equivalent renewable energy credits, or a combination of both, to meet
the following annual targets:

(1) At least three percent of its load by January 1, 2012, and each year
thereafter through December 31, 2015;

(i1) At least nine percent of its load by January 1, 2016, and each year
thereafter through December 31, 2019; and

(iii) At least fifteen percent of its load by January 1, 2020, and each year
thereafter.

(b) A qualifying utility may count distributed generation at double the
facility's electrical output if the utility: (i) Owns or has contracted for the
distributed generation and the associated renewable energy credits; or (ii) has
contracted to purchase the associated renewable energy credits.

[31
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(c) In meeting the annual targets in (a) of this subsection, a qualifying utility
shall calculate its annual load based on the average of the utility's load for the
previous two years.

(d) A qualifying utility shall be considered in compliance with an annual
target in (a) of this subsection if: (i) The utility's weather-adjusted load for the
previous three years on average did not increase over that time period; (ii) after
the effective date of this section, the utility did not commence or renew
ownership or incremental purchases of electricity from resources other than
renewable resources other than on a daily spot price basis and the electricity is
not offset by equivalent renewable energy credits; and (iii) the utility invested at
least one percent of its total annual retail revenue requirement that year on
eligible renewable resources, renewable energy credits, or a combination of
both.

(e) The requirements of this section may be met for any given year with
renewable energy credits produced during that year, the preceding year, or the
subsequent year. Each renewable energy credit may be used only once to meet
the requirements of this section.

(f) In complying with the targets established in (a) of this subsection, a
qualifying utility may not count:

(1) Eligible renewable resources or distributed generation where the
associated renewable energy credits are owned by a separate entity; or

(i1) Eligible renewable resources or renewable energy credits obtained for
and used in an optional pricing program such as the program established in
RCW 19.29A.090.

(g) Where fossil and combustible renewable resources are cofired in one
generating unit located in the Pacific Northwest where the cofiring commenced
after March 31, 1999, the unit shall be considered to produce eligible renewable
resources in direct proportion to the percentage of the total heat value
represented by the heat value of the renewable resources.

(h)(1) A qualifying utility that acquires an eligible renewable resource or
renewable energy credit may count that acquisition at one and two-tenths times
its base value:

(A) Where the eligible renewable resource comes from a facility that
commenced operation after December 31, 2005; and

(B) Where the developer of the facility used apprenticeship programs
approved by the council during facility construction.

(i1) The council shall establish minimum levels of labor hours to be met
through apprenticeship programs to qualify for this extra credit.

(1) A qualifying utility shall be considered in compliance with an annual
target in (a) of this subsection if events beyond the reasonable control of the
utility that could not have been reasonably anticipated or ameliorated prevented
it from meeting the renewable energy target. Such events include weather-
related damage, mechanical failure, strikes, lockouts, and actions of a
governmental authority that adversely affect the generation, transmission, or
distribution of an eligible renewable resource under contract to a qualifying
utility.

(3) Utilities that become qualifying utilities after December 31, 2006, shall
meet the requirements in this section on a time frame comparable in length to
that provided for qualifying utilities as of the effective date of this section.
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NEW SECTION. Sec. 5. RESOURCE COSTS. (1)(a) A qualifying utility
shall be considered in compliance with an annual target created in section 4(2) of
this act for a given year if the utility invested four percent of its total annual
retail revenue requirement on the incremental costs of eligible renewable
resources, the cost of renewable energy credits, or a combination of both, but a
utility may elect to invest more than this amount.

(b) The incremental cost of an eligible renewable resource is calculated as
the difference between the levelized delivered cost of the eligible renewable
resource, regardless of ownership, compared to the levelized delivered cost of an
equivalent amount of reasonably available substitute resources that do not
qualify as eligible renewable resources, where the resources being compared
have the same contract length or facility life.

(2) An investor-owned utility is entitled to recover all prudently incurred
costs associated with compliance with this chapter. The commission shall
address cost recovery issues of qualifying utilities that are investor-owned
utilities that serve both in Washington and in other states in complying with this
chapter.

NEW SECTION. Sec. 6. ACCOUNTABILITY AND ENFORCEMENT.
(1) Except as provided in subsection (2) of this section, a qualifying utility that
fails to comply with the energy conservation or renewable energy targets
established in section 4 of this act shall pay an administrative penalty to the state
of Washington in the amount of fifty dollars for each megawatt-hour of shortfall.
Beginning in 2007, this penalty shall be adjusted annually according to the rate
of change of the inflation indicator, gross domestic product-implicit price
deflator, as published by the bureau of economic analysis of the United States
department of commerce or its successor.

(2) A qualifying utility that does not meet an annual renewable energy target
established in section 4(2) of this act is exempt from the administrative penalty
in subsection (1) of this section for that year if the commission for investor-
owned utilities or the auditor for all other qualifying utilities determines that the
utility complied with section 4(2) (d) or (i) or 5(1) of this act.

(3) A qualifying utility must notify its retail electric customers in published
form within three months of incurring a penalty regarding the size of the penalty
and the reason it was incurred.

(4) The commission shall determine if an investor-owned utility may
recover the cost of this administrative penalty in electric rates, and may consider
providing positive incentives for an investor-owned utility to exceed the targets
established in section 4 of this act.

(5) Administrative penalties collected under this chapter shall be deposited
into the energy independence act special account which is hereby created. All
receipts from administrative penalties collected under this chapter must be
deposited into the account. Expenditures from the account may be used only for
the purchase of renewable energy credits or for energy conservation projects at
public facilities, local government facilities, community colleges, or state
universities. The state shall own and retire any renewable energy credits
purchased using moneys from the account. Only the director of general
administration or the director's designee may authorize expenditures from the
account. The account is subject to allotment procedures under chapter 43.88
RCW, but an appropriation is not required for expenditures.
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(6) For a qualifying utility that is an investor-owned utility, the commission
shall determine compliance with the provisions of this chapter and assess
penalties for noncompliance as provided in subsection (1) of this section.

(7) For qualifying utilities that are not investor-owned utilities, the auditor is
responsible for auditing compliance with this chapter and rules adopted under
this chapter that apply to those utilities and the attorney general is responsible
for enforcing that compliance.

NEW SECTION. Sec. 7. REPORTING AND PUBLIC DISCLOSURE.
(1) On or before June 1, 2012, and annually thereafter, each qualifying utility
shall report to the department on its progress in the preceding year in meeting the
targets established in section 4 of this act, including expected electricity savings
from the biennial conservation target, expenditures on conservation, actual
electricity savings results, the utility's annual load for the prior two years, the
amount of megawatt-hours needed to meet the annual renewable energy target,
the amount of megawatt-hours of each type of eligible renewable resource
acquired, the type and amount of renewable energy credits acquired, and the
percent of its total annual retail revenue requirement invested in the incremental
cost of eligible renewable resources and the cost of renewable energy credits.
For each year that a qualifying utility elects to demonstrate alternative
compliance under section 4(2) (d) or (i) or 5(1) of this act, it must include in its
annual report relevant data to demonstrate that it met the criteria in that section.
A qualifying utility may submit its report to the department in conjunction with
its annual obligations in chapter 19.29A RCW.

(2) A qualifying utility that is an investor-owned utility shall also report all
information required in subsection (1) of this section to the commission, and all
other qualifying utilities shall also make all information required in subsection
(1) of this section available to the auditor.

(3) A qualifying utility shall also make reports required in this section
available to its customers.

NEW SECTION. Sec. 8. RULE MAKING. (1) The commission may
adopt rules to ensure the proper implementation and enforcement of this chapter
as it applies to investor-owned utilities.

(2) The department shall adopt rules concerning only process, timelines, and
documentation to ensure the proper implementation of this chapter as it applies
to qualifying utilities that are not investor-owned utilities. Those rules include,
but are not limited to, rules associated with a qualifying utility's development of
conservation targets under section 4(1) of this act; a qualifying utility's decision
to pursue alternative compliance in section 4(2) (d) or (i) or 5(1) of this act; and
the format and content of reports required in section 7 of this act. Nothing in this
subsection may be construed to restrict the rate-making authority of the
commission or a qualifying utility as otherwise provided by law.

(3) The commission and department may coordinate in developing rules
related to process, timelines, and documentation that are necessary for
implementation of this chapter.

(4) Pursuant to the administrative procedure act, chapter 34.05 RCW, rules
needed for the implementation of this chapter must be adopted by December 31,
2007. These rules may be revised as needed to carry out the intent and purposes
of this chapter.
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NEW SECTION. Sec. 9. CONSTRUCTION. The provisions of this
chapter are to be liberally construed to effectuate the intent, policies, and
purposes of this chapter.

NEW SECTION. Sec. 10. SEVERABILITY. If any provision of this act or
its application to any person or circumstance is held invalid, the remainder of the
act or the application of the provision to other persons or circumstances is not
affected.

NEW SECTION. Sec. 11. SHORT TITLE. This chapter may be known
and cited as the energy independence act.

NEW SECTION. Sec. 12. CAPTIONS NOT LAW. Captions used in this
chapter are not any part of the law.

NEW _SECTION. Sec. 13. Sections 1 through 12 of this act constitute a
new chapter in Title 19 RCW.

Originally filed in Office of Secretary of State February 15, 2006.

Approved by the People of the State of Washington in the General Election
on November 7, 2006.

CHAPTER 2
[House Bill 1168]
DISORDERLY CONDUCT—FUNERALS

AN ACT Relating to disorderly conduct; amending RCW 9A.84.030; prescribing penalties;
and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 9A.84.030 and 1975 1st ex.s. ¢ 260 s 9A.84.030 are each

amended to read as follows:

(1) A person is guilty of disorderly conduct if ((ke)) the person:

(a) Uses abusive language and thereby intentionally creates a risk of assault;
(1))

(b) Intentionally disrupts any lawful assembly or meeting of persons
without lawful authority; ((e¥))

(c) Intentionally obstructs vehicular or pedestrian traffic without lawful
authority; or

(d)(d) Intentionally engages in fighting or in tumultuous conduct or makes
unreasonable noise, within five hundred feet of:

(A) The location where a funeral or burial is being performed;

(B) A funeral home during the viewing of a deceased person;

(C) A funeral procession, if the person described in this subsection (1)(d)
knows that the funeral procession is taking place; or

(D) A building in which a funeral or memorial service is being conducted;
and

(i) Knows that the activity adversely affects the funeral, burial, viewing,
funeral procession, or memorial service.

(2) Disorderly conduct is a misdemeanor.

NEW_SECTION. Sec. 2. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.
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Passed by the House January 22, 2007.

Passed by the Senate January 26, 2007.

Approved by the Governor February 2, 2007.

Filed in Office of Secretary of State February 2, 2007.

CHAPTER 3
[Second Substitute House Bill 1095]
PART D DRUG COPAYMENT PROGRAM

AN ACT Relating to implementing the part D drug copayment program; and amending RCW
74.09.520 and 74.09.010.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 74.09.520 and 2004 ¢ 141 s 2 are each amended to read as
follows:

(1) The term "medical assistance" may include the following care and
services: (a) Inpatient hospital services; (b) outpatient hospital services; (c)
other laboratory and X-ray services; (d) nursing facility services; (e) physicians'
services, which shall include prescribed medication and instruction on birth
control devices; (f) medical care, or any other type of remedial care as may be
established by the secretary; (g) home health care services; (h) private duty
nursing services; (i) dental services; (j) physical and occupational therapy and
related services; (k) prescribed drugs, dentures, and prosthetic devices; and
eyeglasses prescribed by a physician skilled in diseases of the eye or by an
optometrist, whichever the individual may select; (1) personal care services, as
provided in this section; (m) hospice services; (n) other diagnostic, screening,
preventive, and rehabilitative services; and (0) like services when furnished to a
child by a school district in a manner consistent with the requirements of this
chapter. For the purposes of this section, the department may not cut off any
prescription medications, oxygen supplies, respiratory services, or other life-
sustaining medical services or supplies.

"Medical assistance," notwithstanding any other provision of law, shall not
include routine foot care, or dental services delivered by any health care
provider, that are not mandated by Title XIX of the social security act unless
there is a specific appropriation for these services.

(2) The department shall amend the state plan for medical assistance under
Title XIX of the federal social security act to include personal care services, as
defined in 42 C.F.R. 440.170(f), in the categorically needy program.

(3) The department shall adopt, amend, or rescind such administrative rules
as are necessary to ensure that Title XIX personal care services are provided to
eligible persons in conformance with federal regulations.

(a) These administrative rules shall include financial eligibility indexed
according to the requirements of the social security act providing for medicaid
eligibility.

(b) The rules shall require clients be assessed as having a medical condition
requiring assistance with personal care tasks. Plans of care for clients requiring
health-related consultation for assessment and service planning may be reviewed
by a nurse.

(c) The department shall determine by rule which clients have a health-
related assessment or service planning need requiring registered nurse
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consultation or review. This definition may include clients that meet indicators
or protocols for review, consultation, or visit.

(4) The department shall design and implement a means to assess the level
of functional disability of persons eligible for personal care services under this
section. The personal care services benefit shall be provided to the extent
funding is available according to the assessed level of functional disability. Any
reductions in services made necessary for funding reasons should be
accomplished in a manner that assures that priority for maintaining services is
given to persons with the greatest need as determined by the assessment of
functional disability.

(5) Effective July 1, 1989, the department shall offer hospice services in
accordance with available funds.

(6) For Title XIX personal care services administered by aging and
disability services administration of the department, the department shall
contract with area agencies on aging:

(a) To provide case management services to individuals receiving Title XIX
personal care services in their own home; and

(b) To reassess and reauthorize Title XIX personal care services or other
home and community services as defined in RCW 74.39A.009 in home or in
other settings for individuals consistent with the intent of this section:

(1) Who have been initially authorized by the department to receive Title
XIX personal care services or other home and community services as defined in
RCW 74.39A.009; and

(i1) Who, at the time of reassessment and reauthorization, are receiving such
services in their own home.

(7) In the event that an area agency on aging is unwilling to enter into or
satisfactorily fulfill a contract or an individual consumer's need for case
management services will be met through an alternative delivery system, the
department is authorized to:

(a) Obtain the services through competitive bid; and

(b) Provide the services directly until a qualified contractor can be found.

(8) Subject to the availability of amounts appropriated for this specific
purpose, effective July 1, 2007, the department may offer medicare part D
prescription drug copayment coverage to full benefit dual eligible beneficiaries.

Sec. 2. RCW 74.09.010 and 1990 c 296 s 6 are each amended to read as
follows:

As used in this chapter:

(1) "Children's health program" means the health care services program
provided to children under eighteen years of age and in households with incomes
at or below the federal poverty level as annually defined by the federal
department of health and human services as adjusted for family size, and who
are not otherwise eligible for medical assistance or the limited casualty program
for the medically needy.

(2) "Committee" means the children's health services committee created in
section 3 of this act.

(3) "County" means the board of county commissioners, county council,
county executive, or tribal jurisdiction, or its designee. A combination of two or
more county authorities or tribal jurisdictions may enter into joint agreements to
fulfill the requirements of RCW 74.09.415 through 74.09.435.
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(4) "Department" means the department of social and health services.

(5) "Department of health" means the Washington state department of health
created pursuant to RCW 43.70.020.

(6) "Internal management" means the administration of medical assistance,
medical care services, the children's health program, and the limited casualty
program.

(7) "Limited casualty program" means the medical care program provided
to medically needy persons as defined under Title XIX of the federal social
security act, and to medically indigent persons who are without income or
resources sufficient to secure necessary medical services.

(8) "Medical assistance" means the federal aid medical care program
provided to categorically needy persons as defined under Title XIX of the
federal social security act.

(9) "Medical care services" means the limited scope of care financed by
state funds and provided to general assistance recipients, and recipients of
alcohol and drug addiction services provided under chapter 74.50 RCW.

(10) "Nursing home" means nursing home as defined in RCW 18.51.010.

(11) "Poverty" means the federal poverty level determined annually by the
United States department of health and human services, or successor agency.

(12) "Secretary" means the secretary of social and health services.

(13) "Full benefit dual eligible beneficiary”" means an individual who, for
any month: Has coverage for the month under a medicare prescription drug plan
or medicare advantage plan with part D coverage: and is determined eligible by
the state for full medicaid benefits for the month under any eligibility category in
the state's medicaid plan or a section 1115 demonstration waiver that provides
pharmacy benefits.

Passed by the House January 22, 2007.

Passed by the Senate January 26, 2007.

Approved by the Governor February 2, 2007.

Filed in Office of Secretary of State February 2, 2007.

CHAPTER 4
[House Bill 1025]
PUBLIC WORKS BOARD—PROJECT AUTHORIZATION

AN ACT Relating to authorization for projects recommended by the public works board;
creating a new section; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. Pursuant to chapter 43.155 RCW, the following
project loans recommended by the public works board are authorized to be made
with funds appropriated from the public works assistance account:

(1) Airway Heights—sanitary sewer project—collection system
improvements and an approximately 1 million gallon per day annual average
flow wastewater treatment, reclamation, and groundwater recharge facility . . . . .
.......................................................... $7,000,000

(2) Annapolis water district—domestic water project—interior and exterior
of surface water reservoir will be sandblasted and painted to preserve structural
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integrity of the tank and eliminate breaches in the paint coating systems.
Structural repairs will also be made to the tank and foundation . . .. ... $595,000

(3) Blaine—sanitary sewer project—construct a new wastewater treatment
plant to serve the projected demand for the next twenty years, using the latest
membrane filtering technology to produce reuse-quality water effluent to
minimize impacts to local shell fishing . ........................ $7,000,000

(4) Bremerton—sanitary sewer project—upgrade a sewage pump station to
increase capacity from 1,900 gallons per minute to 3,500 gallons per minute,
eliminating combined sewer overflows into the Puget Sound and meet a court
Q) 4« (=2 PP $675,000

(5) Bremerton—sanitary sewer project—design and construct a treatment
plant upgrade to address the vital needs of the plant, create redundancy for
essential treatment processes, and replace twenty year old components and meet
ACOUTt OTAET . . . oottt e e $3,000,000

(6) Bremerton—sanitary sewer project—construct approximately 1,300 feet
new sewer interceptor and collector pipe to replace old, failing shallow sewer
andmeetacourtorder............... .. $300,000

(7) Chelan county public utility district no. 1—domestic water project—
design and construct: Two pump stations to increase capacity from
approximately 4,000 gallons per minute to approximately 6,000 gallons per
minute; a two million gallon reservoir; and approximately 5,000 feet of twelve
and sixteen-inch water transmission mains to provide a reliable water source for
approximately 4,500 customers . . . ........oiiii i $5,267,000

(8) Cowlitz county—domestic water project—recoat the interior and
exterior of four reservoirs to address areas of failure with the original coatings
and protect the structural integrity of the reservoirs . ............... $340,000

(9) Cross Valley water district—domestic water project—relocation and
replacement of a failing water supply line that is located in an extremely wet
cow pasture. Approximately 3,500 linear feet of asbestos cement line will be
replaced with twelve-inch ductile iron pipe, including all valves, hydrants, and
appurtenances as well as complete restoration and paving .. ......... $532,525

(10) East Wenatchee water district—domestic water project—construct
approximately 6,000 lineal feet of twelve-inch water main that will serve as the
supply main to the new approximately 1.5 million gallon reservoir . . $2,772,700

(11) Friday Harbor—sanitary sewer project—construct a new offshore
marine pipeline approximately 1,900 feet in length; a new pump station and
approximately 3,650 feet of pipeline to the wastewater treatment plant . . ... ...
.......................................................... $4,378,000

(12) Grays Harbor county water district no. 1—domestic water project—
provide adequate water supply from primary source to the north end of the
system to mitigate low pressure problems and comply with a bilateral
compliance agreement; extend distribution system to provide service to
residences with failing individual supplies; construct standby power generation
facilities for primary source of supply; and construct additional storage and
pumping facilities to provide reliable service and fire flow .. ....... $6,717,575

(13) Lake Stevens sewer district—sanitary sewer project—construction of a
state of the art membrane bioreactor wastewater treatment facility outside the
flood plain and an interceptor line and pump station .. ............ $7,000,000
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(14) Mattawa—sanitary sewer project—complete public bidding and
construction of the improvements consisting of an approximately 622,000 cubic
foot HDPE lined long-term biosolids digestion basin, associated piping,
rehabilitation of the existing biosolids drying beds, and fencing . .. ... $465,585

(15) Port Angeles—sanitary sewer project—design and construction of
approximately 4,500 feet of thirty-inch sewer main to the headworks of the
wastewater treatmentplant........... ... ... ... .. ... $1,875,000

(16) Snohomish—sanitary sewer project—construct a fifteen and ten-inch
sewer to reach an existing pump station; extend the above sewer using an eight-
inch pipe to another pump station; and replace an existing sewer with a ten-inch
pipe to provide additional capacity for future service and to meet the conditions
of astipulatedcourtorder............. ... . ... ... ... $7,000,000

(17) Toppenish—sanitary sewer project—construct a single activated sludge
process to replace the existing wastewater treatment facility, including the
installation of ultraviolet disinfection channels to replace chlorine gas. The
solids handling system will also be improved . ................... $7,000,000

(18) Walla Walla—sanitary sewer project—the third and final upgrade at the
wastewater treatment plant to meet class A water reuse standards and to comply
with an agreed order from the department of ecology ............. $6,856,875

(19) Yakima—sanitary sewer project—replacement of chlorine gas with
ultraviolet disinfection at the Yakima regional wastewater treatment plant to
complete the first phase of the facility improvements............. $2,300,000

NEW SECTION. Sec. 2. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.

Passed by the House January 22, 2007.

Passed by the Senate March 5, 2007.

Approved by the Governor March 12, 2007.

Filed in Office of Secretary of State March 13, 2007.

CHAPTER 5
[Second Substitute Senate Bill 5093]
CHILD HEALTH CARE
AN ACT Relating to health care services for children; amending RCW 74.09.402; adding new
sections to chapter 74.09 RCW; adding a new section to chapter 28A.210 RCW; adding a new

section to chapter 48.43 RCW; creating a new section; and repealing RCW 74.09.405, 74.09.415,
74.09.425, 74.09.435, and 74.09.450.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 74.09.402 and 2005 ¢ 279 s 1 are each amended to read as

follows:

(1) The legislature finds that:

(a) Improving the health of children in Washington state is an investment in
a productive and successful next generation. The health of ((the)) children ((ef
Washingten—state)) is critical to their success in school and throughout their
lives((=)):

(b) Healthy children are ready to learn. In order to provide students with the
opportunity to become responsible citizens, to contribute to their own economic
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well-being and to that of their families and communities, and to enjoy productive
and satisfying lives, the state recognizes the importance that access to

appropriate health services and improved health brings to the children of

Washington state. In addition, fully immunized children are themselves
protected, and in turn protect others, from contracting communicable diseases;

(c) Children with health insurance coverage have better health outcomes
than those who lack coverage. Children without health insurance coverage are
more likely to be in poor health and more likely to delay receiving, or go
without, needed health care serv1ces

€e))) (d) Health care coverage for children in Washington state is the product
of critical efforts in both the private and public sectors to help children succeed.
Private health insurance coverage is complemented by public programs that
meet needs of low-income children whose parents are not offered health
insurance coverage through their employer or who cannot otherwise afford the
costs of coverage. In ((2004)) 2006, thirty-five percent of children in
Washington state had some form of public health coverage. Washington state is
making progress in its efforts to _increase the number of children with health care
coverage. Yet, even with ((the)) these efforts of both ((the)) private and public
sectors, ((tee)) many children in Washington state continue to lack health
insurance coverage. ((In—2004,—almost-one—hundred)) In 2006, over seventy
thousand children were uninsured. Almost two-thirds of these children are ((few
ineome)) in families whose income is under two hundred fifty percent of the
federal poverty level; and

(e) Improved health outcomes for the children of Washington state are the
expected result of improved access to health care coverage. Linking children
with a medical home that provides preventive and well child health services and
referral to needed specialty services, linking children with needed behavioral
health and dental services, more effectively managing childhood diseases,

improving nutrition, and increasing physical activity are key to improving
children's health. Care should be provided in appropriate settings by efficient

providers, consistent with high quality care and at an appropriate stage. soon
enough to avert the need for overly expensive treatment.

(2) It is therefore the intent of the legislature that:

(a) All children in the state of Washington have health care coverage by
2010. This should be accomplished by building upon and strengthening the
successes of private health insurance coverage and publicly supported children's
health insurance programs in Washington state. Access to coverage should be
streamlined and efficient, with reductions in unnecessary administrative costs
and mechanisms to expeditiously link children with a medical home;

(b) The state, in collaboration with parents, schools, communities, health
plans. and providers, take steps to improve health outcomes for the children of
Washington state by linking children with a medical home, identifying health
improvement goals for children, and linking innovative purchasing strategies to
those goals.

NEW SECTION. Sec. 2. A new section is added to chapter 74.09 RCW to
read as follows:
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(1) Consistent with the goals established in RCW 74.09.402, through the
program authorized in this section, the department shall provide affordable
health care coverage to children under the age of nineteen who reside in
Washington state and whose family income at the time of enrollment is not
greater than two hundred fifty percent of the federal poverty level as adjusted for
family size and determined annually by the federal department of health and
human services, and effective January 1, 2009, and only to the extent that funds
are specifically appropriated therefor, to children whose family income is not
greater than three hundred percent of the federal poverty level. In administering
the program, the department shall take such actions as may be necessary to
ensure the receipt of federal financial participation under the medical assistance
program, as codified at Title XIX of the federal social security act, the state
children's health insurance program, as codified at Title XXI of the federal social
security act, and any other federal funding sources that are now available or may
become available in the future. The department and the caseload forecast
council shall estimate the anticipated caseload and costs of the program
established in this section.

(2) The department shall accept applications for enrollment for children's
health care coverage; establish appropriate minimum-enrollment periods, as may
be necessary; and determine eligibility based on current family income. The
department shall make eligibility determinations within the time frames for
establishing eligibility for children on medical assistance, as defined by RCW
74.09.510. The application and annual renewal processes shall be designed to
minimize administrative barriers for applicants and enrolled clients, and to
minimize gaps in eligibility for families who are eligible for coverage. If a
change in family income results in a change in program eligibility, the
department shall transfer the family members to the appropriate programs and
notify the family with respect to any change in premium obligation, without a
break in eligibility. =~ The department shall use the same eligibility
redetermination and appeals procedures as those provided for children on
medical assistance programs. The department shall modify its eligibility
renewal procedures to lower the percentage of children failing to annually
renew. The department shall report to the appropriate committees of the
legislature on its progress in this regard by December 2007.

(3) To ensure continuity of care and ease of understanding for families and
health care providers, and to maximize the efficiency of the program, the
amount, scope, and duration of health care services provided to children under
this section shall be the same as that provided to children under medical
assistance, as defined in RCW 74.09.520.

(4) The primary mechanism for purchasing health care coverage under this
section shall be through contracts with managed health care systems as defined
in RCW 74.09.522 except when utilization patterns suggest that fee-for-service
purchasing could produce equally effective and cost-efficient care. However,
the department shall make every effort within available resources to purchase
health care coverage for uninsured children whose families have access to
dependent coverage through an employer-sponsored health plan or another
source when it is cost-effective for the state to do so, and the purchase is
consistent with requirements of Title XIX and Title XXI of the federal social
security act. To the extent allowable under federal law, the department shall
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require families to enroll in available employer-sponsored coverage, as a
condition of participating in the program established under this act, when it is
cost-effective for the state to do so. Families who enroll in available employer-
sponsored coverage under this act shall be accounted for separately in the annual
report required by RCW 74.09.053.

(5)(a) To reflect appropriate parental responsibility, the department shall
develop and implement a schedule of premiums for children's health care
coverage due to the department from families with income greater than two
hundred percent of the federal poverty level. For families with income greater
than two hundred fifty percent of the federal poverty level, the premiums shall
be established in consultation with the senate majority and minority leaders and
the speaker and minority leader of the house of representatives. Premiums shall
be set at a reasonable level that does not pose a barrier to enrollment. The
amount of the premium shall be based upon family income and shall not exceed
the premium limitations in Title XXI of the federal social security act. Premiums
shall not be imposed on children in households at or below two hundred percent
of the federal poverty level as articulated in RCW 74.09.055.

(b) Beginning January 1, 2009, the department shall offer families whose
income is greater than three hundred percent of the federal poverty level the
opportunity to purchase health care coverage for their children through the
programs administered under this section without a premium subsidy from the
state. The amount paid by the family shall be in an amount equal to the rate paid
by the state to the managed health care system for coverage of the child,
including any associated and administrative costs to the state of providing
coverage for the child.

(6) The department shall undertake a proactive, targeted outreach and
education effort with the goal of enrolling children in health coverage and
improving the health literacy of youth and parents. The department shall
collaborate with the department of health, local public health jurisdictions, the
office of superintendent of public instruction, the department of early learning,
health educators, health care providers, health carriers, and parents in the design
and development of this effort. The outreach and education effort shall include
the following components:

(a) Broad dissemination of information about the availability of coverage,
including media campaigns;

(b) Assistance with completing applications, and community-based
outreach efforts to help people apply for coverage. Community-based outreach
efforts should be targeted to the populations least likely to be covered,

(c) Use of existing systems, such as enrollment information from the free
and reduced price lunch program, the department of early learning child care
subsidy program, the department of health's women, infants, and children
program, and the early childhood education and assistance program, to identify
children who may be eligible but not enrolled in coverage;

(d) Contracting with community-based organizations and government
entities to support community-based outreach efforts to help families apply for
coverage. These efforts should be targeted to the populations least likely to be
covered. The department shall provide informational materials for use by
government entities and community-based organizations in their outreach
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activities, and should identify any available federal matching funds to support
these efforts;

(e) Development and dissemination of materials to engage and inform
parents and families statewide on issues such as: The benefits of health
insurance coverage; the appropriate use of health services, including primary
care provided by health care practitioners licensed under chapters 18.71, 18.57,
18.36A, and 18.79 RCW, and emergency services; the value of a medical home,
well-child services and immunization, and other preventive health services with
linkages to department of health child profile efforts; identifying and managing
chronic conditions such as asthma and diabetes; and the value of good nutrition
and physical activity;

(f) An evaluation of the outreach and education efforts, based upon clear
outcome measures that are included in contracts with entities that undertake
components of the outreach and education effort;

(g) A feasibility study and implementation plan to develop online
application capability that is integrated with the department's automated client
eligibility system, and to develop data linkages with the office of superintendent
of public instruction for free and reduced price lunch enrollment information and
the department of early learning for child care subsidy program enrollment
information.  The department shall submit a feasibility study on the
implementation of the requirements in this subsection to the governor and
legislature by July 2008.

(7) The department shall take action to increase the number of primary care
physicians providing dental disease preventive services including oral health
screenings, risk assessment, family education, the application of fluoride
varnish, and referral to a dentist as needed.

(8) The department shall monitor the rates of substitution between private-
sector health care coverage and the coverage provided under this section and
shall report to appropriate committees of the legislature by December 2010.

NEW SECTION. Sec. 3. A new section is added to chapter 74.09 RCW to
read as follows:

(1) The legislature finds that parents have a responsibility to:

(a) Enroll their children in affordable health coverage;

(b) Ensure that their children receive appropriate well-child preventive care;

(c) Link their child with a medical home; and

(d) Understand and act upon the health benefits of good nutrition and
physical activity.

(2) The legislature intends that the programs and outreach and education
efforts established in section 2(6) of this act, as well as partnerships with the
public and private sectors, provide the support and information needed by
parents to meet the responsibilities set forth in this section.

NEW SECTION. Sec. 4. A new section is added to chapter 74.09 RCW to
read as follows:

(1) The department, in collaboration with the department of health, health
carriers, local public health jurisdictions, children's health care providers
including pediatricians, family practitioners, and pediatric subspecialists,
parents, and other purchasers, shall identify explicit performance measures that
indicate that a child has an established and effective medical home, such as:
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(a) Childhood immunization rates;

(b) Well child care utilization rates, including the use of validated,
structured developmental assessment tools that include behavioral and oral
health screening;

(c) Care management for children with chronic illnesses;

(d) Emergency room utilization; and

(e) Preventive oral health service utilization.

Performance measures and targets for each performance measure must be
reported to the appropriate committees of the senate and house of representatives
by December 1, 2007.

(2) Beginning in calendar year 2009, targeted provider rate increases shall
be linked to quality improvement measures established under this section. The
department, in conjunction with those groups identified in subsection (1) of this
section, shall develop parameters for determining criteria for increased payment
or other incentives for those practices and health plans that incorporate evidence-
based practice and improve and achieve sustained improvement with respect to
the measures in both fee for service and managed care.

(3) The department shall provide an annual report to the governor and the
legislature related to provider performance on these measures, beginning in
September 2010 and annually thereafter.

NEW SECTION. Sec. 5. A new section is added to chapter 28A.210 RCW
to read as follows:

It is the goal of Washington state to ensure that:

(1) By 2010, all K-12 districts have school health advisory committees that
advise school administration and school board members on policies,
environmental changes, and programs needed to support healthy food choice and
physical activity and childhood fitness. Districts shall include school nurses or
other school personnel as advisory committee members.

(2) By 2010, only healthy food and beverages provided by schools during
school hours or for school-sponsored activities shall be available on school
campuses. Minimum standards for available food and beverages, except food
served as part of a United States department of agriculture meal program, are:

(a) Not more than thirty-five percent of its total calories shall be from fat.
This restriction does not apply to nuts, nut butters, seeds, eggs, fresh or dried
fruits, vegetables that have not been deep-fried, legumes, reduced-fat cheese,
part-skim cheese, nonfat dairy products, or low-fat dairy products;

(b) Not more than ten percent of its total calories shall be from saturated fat.
This restriction does not apply to eggs, reduced-fat cheese, part-skim cheese,
nonfat dairy products, or low-fat dairy products;

(c) Not more than thirty-five percent of its total weight or fifteen grams per
food item shall be composed of sugar, including naturally occurring and added
sugar. This restriction does not apply to the availability of fresh or dried fruits
and vegetables that have not been deep-fried; and

(d) The standards for food and beverages in this subsection do not apply to:

(1) Low-fat and nonfat flavored milk with up to thirty grams of sugar per
serving;

(i) Nonfat or low-fat rice or soy beverages; or

(ii1) One hundred percent fruit or vegetable juice.
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(3) By 2010, all students in grades one through eight should have at least
one hundred fifty minutes of quality physical education every week.

(4) By 2010, all student health and fitness instruction shall be conducted by
appropriately certified instructors.

(5) Beginning with the 2011-2012 school year, any district waiver or
exemption policy from physical education requirements for high school students
should be based upon meeting both health and fitness curricula concepts as well
as alternative means of engaging in physical activity, but should acknowledge
students' interest in pursuing their academic interests.

NEW SECTION. Sec. 6. (1) There is hereby established a select interim
legislative task force on comprehensive school health reform. The task force
shall consist of two members of each caucus of the senate, and two members of
each caucus of the house of representatives. The task force shall review and
make recommendations on policies, environmental changes, and programs
needed to support healthy schools, including but not limited to food choice,
physical activity, and childhood fitness. The task force shall also review the
delivery of health care services in the schools by school personnel providing
health services. The task force may establish technical advisory committees
related to nutrition, fitness, and child health.

(2) The task force shall submit its findings and recommendations to the
appropriate committees of the senate and house of representatives by October 1,
2008.

NEW SECTION. Sec. 7. A new section is added to chapter 48.43 RCW to
read as follows:

When the department of social and health services has determined that it is
cost-effective to enroll a child participating in a medical assistance program
under chapter 74.09 RCW in an employer-sponsored health plan, the carrier
shall permit the enrollment of the participant who is otherwise eligible for
coverage in the health plan without regard to any open enrollment restrictions.
The request for special enrollment shall be made by the department or
participant within sixty days of the department's determination that the
enrollment would be cost-effective.

NEW_SECTION. Sec. 8. The following acts or parts of acts are each
repealed:

(1) RCW 74.09.405 (Children's health program—Purpose) and 1990 ¢ 296 s

(2) RCW 74.09.415 (Children's health program established) and 2005 ¢ 279
$2,2002 ¢ 3665s2,1998 ¢ 245 s 144, & 1990 ¢ 296 s 2;

(3) RCW 74.09.425 (Children's health care accessibility—Community
action) and 1990 ¢ 296 s 4;

(4) RCW 74.09.435 (Children's health program—DBiennial evaluation) and
1990 ¢ 296 s 5; and

(5) RCW 74.09.450 (Children's health insurance program—Intent—
Department duties) and 1999 ¢ 370 s 1.

Passed by the Senate February 14, 2007.
Passed by the House March 6, 2007.
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Approved by the Governor March 13, 2007.
Filed in Office of Secretary of State March 13, 2007.

CHAPTER 6
[Substitute Senate Bill 5089]
STREAMLINED SALES AND USE TAX AGREEMENT

AN ACT Relating to conforming Washington's tax structure to the streamlined sales and use
tax agreement; amending RCW 82.32.020, 82.08.037, 82.12.037, 82.02.210, 82.32.030, 82.14.020,
82.14.390, 82.32.520, 82.04.065, 82.04.065, 82.08.0289, 82.08.0289, 82.04.060, 82.04.190,
82.14B.020, 82.72.010, 82.32.555, 35A.82.055, 35A.82.060, 35A.82.060, 35A.82.065, 35.21.712,
35.21.714, 35.21.714, 35.21.715, 35.21.860, 35.102.020, 82.04.530, 82.16.010, 82.08.0283,
82.12.0277, 82.08.803, 82.12.803, 82.04.470, 82.12.035, 82.08.010, 82.08.010, 82.32.430, and
82.32.330; amending 2004 ¢ 153 s 502 (uncodified); reenacting and amending RCW 82.04.050,
82.14B.030, and 82.08.050; adding new sections to chapter 82.32 RCW; adding new sections to
chapter 82.14 RCW; adding new sections to chapter 82.08 RCW; adding new sections to chapter
82.12 RCW; adding a new section to chapter 44.28 RCW; creating new sections; providing an
effective date; providing contingent effective dates; and providing expiration dates.

Be it enacted by the Legislature of the State of Washington:

PART I
DEFINITIONS

Sec. 101. RCW 82.32.020 and 2003 1st sp.s. ¢ 13 s 16 are each amended
to read as follows:

For the purposes of this chapter:

(1) The meaning attributed in chapters 82.01 through 82.27 RCW to the
words and phrases "tax year," "taxable year," "person," "company," "gross
proceeds of sales," "gross income of the business," "business," "engaging in
business," "successor," "gross operating revenue," "gross income," "taxpayer,"
"retail sale," "seller," "buyer," "purchaser," "extended warranty," and "value of
products" shall apply equally to the provisions of this chapter.

(2) The definitions in this subsection apply throughout this chapter, unless
the context clearly requires otherwise.

a) "Agreement" means the streamlined sales and use tax agreement.

(b) "Associate member" means a petitioning state that is found to be in
compliance with the agreement and changes to its laws, rules, or other
authorities necessary to bring it into compliance are not in effect, but are
scheduled to take effect on or before January 1, 2008. The petitioning states, by

majority vote, may also grant associate member status to a petitioning state that

does not receive an affirmative vote of three-fourths of the petitioning states
upon a finding that the state has achieved substantial compliance with the terms

of the agreement as a whole, but not necessarily each required provision,
measured qualitatively, and there is a reasonable expectation that the state will
achieve compliance by January 1, 2008.

(c) "Certified automated system" means software certified under the
agreement to calculate the tax imposed by each jurisdiction on a transaction,

determine the amount of tax to remit to the appropriate state, and maintain a
record of the transaction.
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(d) "Certified service provider" means an agent certified under the
agreement to perform all of the seller's sales and use tax functions, other than the
seller's obligation to remit tax on its own purchases.

(e)(Q) "Member state" means a state that:

(A) Has petitioned for membership in the agreement and submitted a
certificate of compliance; and

(B) Before the effective date of the agreement, has been found to be in
compliance with the requirements of the agreement by an affirmative vote of
three-fourths of the other petitioning states; or

(C) After the effective date of the agreement, has been found to be in
compliance with the agreement by a three-fourths vote of the entire governing
board of the agreement.

(ii) Membership by reason of (e)(i)(A) and (B) of this subsection is effective
on the first day of a calendar quarter at least sixty days after at least ten states
comprising at least twenty percent of the total population, as determined by the
2000 federal census, of all states imposing a state sales tax have petitioned for
membership and have either been found in compliance with the agreement or
have been found to be an associate member under section 704 of the agreement.

(iii) Membership by reason of (e)(i)(A) and (C) of this subsection is
effective on the state's proposed date of entry or the first day of the calendar
quarter after its petition is approved by the governing board, whichever is later,
and is at least sixty days after its petition is approved.

() "Model 1 seller" means a seller that has selected a certified service
provider as its agent to perform all the seller's sales and use tax functions, other
than the seller's obligation to remit tax on its own purchases.

(2) "Model 2 seller" means a seller that has selected a certified automated
system to perform part of its sales and use tax functions, but retains
responsibility for remitting the tax.

(h) "Model 3 seller" means a seller that has sales in at least five member
states, has total annual sales revenue of at least five hundred million dollars, has
a proprietary system that calculates the amount of tax due each jurisdiction, and
has entered into a performance agreement with the member states that
establishes a tax performance standard for the seller. As used in this subsection
(2)(h), a seller includes an affiliated group of sellers using the same proprictary
system.

(i) "Source" means the location in which the sale or use of tangible personal

property, an extended warranty, or a service, subject to tax under chapter 82.08,
82.12, 82.14, or 82.14B RCW, is deemed to occur.

Sec. 102. RCW 82.08.037 and 2004 ¢ 153 s 302 are each amended to read
as follows:

(1) A seller is entitled to a credit or refund for sales taxes previously paid on
bad debts, as that term is used in 26 U.S.C. Sec. 166, as amended or renumbered
as of January 1, 2003.

(2) For purposes of this section, "bad debts" does not include:

(a) Amounts due on property that remains in the possession of the seller
until the full purchase price is paid;

(b) Expenses incurred in attempting to collect debt; and

(c) Repossessed property.
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(3) If a credit or refund of sales tax is taken for a bad debt and the debt is
subsequently collected in whole or in part, the tax on the amount collected must
be paid and reported on the return filed for the period in which the collection is
made.

(4) Payments on a previously claimed bad debt are applied first
proportionally to the taxable price of the property or service and the sales or use
tax thereon, and secondly to interest, service charges, and any other charges.

(5) If the seller uses a certified service provider as defined in RCW
((82-58-6140)) 82.32.020 to administer its sales tax responsibilities, the certified
service provider may claim, on behalf of the seller, the credit or refund allowed
by this section. The certified service provider must credit or refund the full
amount received to the seller.

(6) The department shall allow an allocation of bad debts among member
states to the streamlined sales tax agreement, as defined in RCW 82.58.010(1), if
the books and records of the person claiming bad debts support the allocation.

Sec. 103. RCW 82.12.037 and 2004 ¢ 153 s 304 are each amended to read
as follows:

(1) A seller is entitled to a credit or refund for use taxes previously paid on
bad debts, as that term is used in 26 U.S.C. Sec. 166, as amended or renumbered
as of January 1, 2003.

(2) For purposes of this section, "bad debts" does not include:

(a) Amounts due on property that remains in the possession of the seller
until the full purchase price is paid,;

(b) Expenses incurred in attempting to collect debt; and

(c) Repossessed property.

(3) If a credit or refund of use tax is taken for a bad debt and the debt is
subsequently collected in whole or in part, the tax on the amount collected must
be paid and reported on the return filed for the period in which the collection is
made.

(4) Payments on a previously claimed bad debt are applied first
proportionally to the taxable price of the property or service and the sales or use
tax thereon, and secondly to interest, service charges, and any other charges.

(5) If the seller uses a certified service provider as defined in RCW
((82-58-:6140)) 82.32.020 to administer its use tax responsibilities, the certified
service provider may claim, on behalf of the seller, the credit or refund allowed
by this section. The certified service provider must credit or refund the full
amount received to the seller.

(6) The department shall allow an allocation of bad debts among member
states to the streamlined sales and use tax agreement, as defined in RCW
82.58.010(1), if the books and records of the person claiming bad debts support
the allocation.

NEW SECTION. Sec. 104. A new section is added to chapter 82.32 RCW,
to be codified between RCW 82.32.020 and 82.32.030, to read as follows:

For purposes of compliance with the requirements of the agreement only,
and unless the context requires otherwise, the terms "product" and "products"
refer to tangible personal property, services, extended warranties, and anything
else that can be sold or used.
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Sec. 105. RCW 82.02.210 and 2003 ¢ 168 s 1 are each amended to read as
follows:

(1) It is the intent of the legislature that Washington join as a member state
in the streamlined sales and use tax agreement referred to in chapter 82.58 RCW.
The agreement provides for a simpler and more uniform sales and use tax
structure among states that have sales and use taxes. The intent of the legislature
is to bring Washington's sales and use tax system into compliance with the
agreement so that Washington may join as a member state and have a voice in
the development and administration of the system, and to substantially reduce
the burden of tax compliance on sellers.

(2) Chapter 168, Laws of 2003 does not include changes to Washington law
that may be required in the future and that are not fully developed under the
agreement. These include, but are not limited to, changes relating to on-line
registration, reporting, and remitting of payments by businesses for sales and use
tax purposes, monetary allowances for sellers and their agents, sourcing, and
amnesty for businesses registering under the agreement.

(3) It is the intent of the legislature that the provisions of ((ehapters—82-68
and-8242-REW)) this title relating to the administration and collection of state
and local sales and use taxes be interpreted and applied consistently with the
agreement.

(4) The department of revenue shall report to the fiscal committees of the
legislature on January 1, 2004, and each January 1st thereafter, on the
development of the agreement and shall recommend changes to the sales and use
tax structure and propose legislation as may be necessary to keep Washington in
compliance with the agreement.

PART II
REGISTRATION

NEW SECTION. Sec. 201. A new section is added to chapter 82.32 RCW
to read as follows:

(1) A seller, by written agreement, may appoint a person to represent the
seller as its agent. The seller's agent has authority to register the seller with the
department under RCW 82.32.030. An agent may also be a certified service
provider, with authority to perform all the seller's sales and use tax functions,
except that the seller remains responsible for remitting the tax on its own
purchases.

(2) The seller or its agent must provide the department with a copy of the
written agreement upon request.

Sec. 202. RCW 82.32.030 and 1996 ¢ 111 s 2 are each amended to read as
follows:

(1) Except as provided in subsections (2) and (3) of this section, if any
person engages in any business or performs any act upon which a tax is imposed
by the preceding chapters, he or she shall, under such rules as the department of
revenue shall prescribe, apply for and obtain from the department a registration
certificate. Such registration certificate shall be personal and nontransferable
and shall be valid as long as the taxpayer continues in business and pays the tax
accrued to the state. In case business is transacted at two or more separate places
by one taxpayer, a separate registration certificate for each place at which
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business is transacted with the public shall be required. Each certificate shall be
numbered and shall show the name, residence, and place and character of
business of the taxpayer and such other information as the department of
revenue deems necessary and shall be posted in a conspicuous place at the place
of business for which it is issued. Where a place of business of the taxpayer is
changed, the taxpayer must return to the department the existing certificate, and
a new certificate will be issued for the new place of business. No person
required to be registered under this section shall engage in any business taxable
hereunder without first being so registered. The department, by rule, may
provide for the issuance of certificates of registration to temporary places of
business.

(2) Unless the person is a dealer as defined in RCW 9.41.010, registration
under this section is not required if the following conditions are met:

(a) A person's value of products, gross proceeds of sales, or gross income of
the business, from all business activities taxable under chapter 82.04 RCW, is
less than twelve thousand dollars per year;

(b) The person's gross income of the business from all activities taxable
under chapter 82.16 RCW is less than twelve thousand dollars per year;

(c) The person is not required to collect or pay to the department of revenue
any other tax or fee which the department is authorized to collect; and

(d) The person is not otherwise required to obtain a license subject to the
master application procedure provided in chapter 19.02 RCW.

(3) All persons who agree to collect and remit sales and use tax to the
department under the agreement must register through the central registration
system authorized under the agreement. Persons required to register under
subsection (1) of this section are not relieved of that requirement because of
registration under this subsection (3).

(4) Persons registered under subsection (3) of this section who are not
required to register under subsection (1) of this section and who are not
otherwise subject to the requirements of chapter 19.02 RCW are not subject to
the fees imposed by RCW 19.02.075.

PART III
MONETARY ALLOWANCES AND VENDOR COMPENSATION

NEW SECTION. Sec. 301. A new section is added to chapter 82.32 RCW
to read as follows:

(1) The department shall adopt by rule monetary allowances for certified
service providers, model 2 sellers, and model 3 sellers and all other sellers that
are not model 1 or model 2 sellers. The department may be guided by the
provisions for monetary allowances adopted by the governing board of the
agreement to determine the amount of the allowances and the conditions under
which they are allowed. The monetary allowances must be reasonable and
provide adequate incentive for certified service providers and sellers to collect
and remit sales and use taxes under the agreement. Monetary allowances will be
funded solely from state sales and use taxes.

(2) For certified service providers, the monetary allowance may include a
base rate that applies to taxable transactions processed by the certified service
provider. Additionally, for a period not to exceed twenty-four months following
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a seller's registration under RCW 82.32.030(3), the monetary allowance may
include a percentage of tax revenue generated by the seller.

(3) For model 2 sellers, the monetary allowance may include a base rate and
a percentage of revenue generated by a seller registering under RCW
82.32.030(3), but shall not exceed a period of twenty-four months.

(4) For model 3 sellers and all other sellers that are not model 1 sellers or
model 2 sellers, the monetary allowance may include a percentage of tax
revenue generated by a seller registering under RCW 82.32.030(3), but shall not
exceed a period of twenty-four months.

NEW SECTION. Sec. 302. A new section is added to chapter 82.32 RCW
to read as follows:

(1) The department may adopt by rule vendor compensation for sellers
collecting and remitting sales and use taxes. The vendor compensation may
include a base rate or a percentage of tax revenue collected by the seller, and
may vary by type of seller. The department may be guided by the findings of the
cost of collection study performed under the agreement, by cost of collection
studies performed by the department, and by vendor compensation provided by
other states, to determine reasonable vendor compensation for sellers for the
costs to collect and remit sales and use taxes. Vendor compensation will be
funded solely from state sales and use taxes.

(2) A seller is not entitled to vendor compensation while the seller or its
certified service provider receives a monetary allowance under section 301 of
this act.

PART IV
AMNESTY

NEW SECTION. Sec. 401. A new section is added to chapter 82.32 RCW
to read as follows:

(1) No assessment for taxes imposed or authorized under chapters 82.08,
82.12, and 82.14 RCW, or related penalties or interest, may be made by the
department against a seller who:

(a) Within twelve months of the effective date of this state becoming a
member state of the agreement, registers under RCW 82.32.030(3) to collect and
remit to the department the applicable taxes imposed or authorized under
chapters 82.08, 82.12, and 82.14 RCW on sales made to buyers in this state in
accordance with the terms of the agreement, if the seller was not otherwise
registered in this state in the twelve-month period preceding the effective date of
this state becoming a member state of the agreement; and

(b) Continues to be registered and continues to collect and remit to the
department the applicable taxes imposed or authorized under chapters 82.08,
82.12, and 82.14 RCW for a period of at least thirty-six months, absent the
seller's fraud or intentional misrepresentation of a material fact.

(2) The provisions of subsection (1) of this section preclude an assessment
for taxes imposed or authorized under chapters 82.08, 82.12, and 82.14 RCW for
sales made to buyers during the period the seller was not registered in this state.

(3) The provisions of this section do not apply to any seller with respect to:

(a) Any matter or matters for which the seller, before registering to collect
and remit the applicable taxes imposed or authorized under chapters 82.08,
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82.12, and 82.14 RCW, received notice from the department of the
commencement of an audit and which audit is not yet finally resolved including
any related administrative and judicial processes;

(b) Taxes imposed or authorized under chapters 82.08, 82.12, and 82.14
RCW and collected or remitted to the department by the seller; or

(c) That seller's liability for taxes imposed or authorized under chapters
82.08, 82.12, and 82.14 RCW in that seller's capacity as a buyer.

(4) The limitation periods for making an assessment or correction of an
assessment prescribed in RCW 82.32.050(3) and 82.32.100(3) do not run during
the thirty-six month period in subsection (1)(b) of this section.

PART V
SOURCING

NEW SECTION. Sec. 501. A new section is added to chapter 82.32 RCW
to read as follows:

(1) Except as provided in subsections (5) through (7) of this section, for
purposes of collecting or paying sales or use taxes to the appropriate
jurisdictions, all sales at retail shall be sourced in accordance with this
subsection and subsections (2) through (4) of this section.

(a) When tangible personal property, an extended warranty, or a service
defined as a retail sale under RCW 82.04.050 is received by the purchaser at a
business location of the seller, the sale is sourced to that business location.

(b) When the tangible personal property, extended warranty, or a service
defined as a retail sale under RCW 82.04.050 is not received by the purchaser at
a business location of the seller, the sale is sourced to the location where receipt
by the purchaser or the purchaser's donee, designated as such by the purchaser,
occurs, including the location indicated by instructions for delivery to the
purchaser or donee, known to the seller.

(c) When (a) and (b) of this subsection do not apply, the sale is sourced to
the location indicated by an address for the purchaser that is available from the
business records of the seller that are maintained in the ordinary course of the
seller's business when use of this address does not constitute bad faith.

(d) When (a), (b), and (c) of this subsection do not apply, the sale is sourced
to the location indicated by an address for the purchaser obtained during the
consummation of the sale, including the address of a purchaser's payment
instrument, if no other address is available, when use of this address does not
constitute bad faith.

(e) When (a), (b), (c), or (d) of this subsection do not apply, including the
circumstance where the seller is without sufficient information to apply those
provisions, then the location shall be determined by the address from which
tangible personal property was shipped, from which the digital good or the
computer software delivered electronically was first available for transmission
by the seller, or from which the extended warranty or service defined as a retail
sale under RCW 82.04.050 was provided, disregarding for these purposes any
location that merely provided the digital transfer of the product sold.

(2) The lease or rental of tangible personal property, other than property
identified in subsection (3) or (4) of this section, shall be sourced as provided in
this subsection.
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(a) For a lease or rental that requires recurring periodic payments, the first
periodic payment is sourced the same as a retail sale in accordance with
subsection (1) of this section. Periodic payments made subsequent to the first
payment are sourced to the primary property location for each period covered by
the payment. The primary property location shall be as indicated by an address
for the property provided by the lessee that is available to the lessor from its
records maintained in the ordinary course of business, when use of this address
does not constitute bad faith. The property location is not altered by intermittent
use at different locations, such as use of business property that accompanies
employees on business trips and service calls.

(b) For a lease or rental that does not require recurring periodic payments,
the payment is sourced the same as a retail sale in accordance with subsection
(1) of this section.

(c) This subsection (2) does not affect the imposition or computation of
sales or use tax on leases or rentals based on a lump sum or accelerated basis, or
on the acquisition of property for lease.

(3) The lease or rental of motor vehicles, trailers, semitrailers, or aircraft
that do not qualify as transportation equipment shall be sourced as provided in
this subsection.

(a) For a lease or rental that requires recurring periodic payments, each
periodic payment is sourced to the primary property location. The primary
property location is as indicated by an address for the property provided by the
lessee that is available to the lessor from its records maintained in the ordinary
course of business, when use of this address does not constitute bad faith. This
location is not altered by intermittent use at different locations.

(b) For a lease or rental that does not require recurring periodic payments,
the payment is sourced the same as a retail sale in accordance with subsection
(1) of this section.

(c) This subsection does not affect the imposition or computation of sales or
use tax on leases or rentals based on a lump sum or accelerated basis, or on the
acquisition of property for lease.

(4) The retail sale, including lease or rental, of transportation equipment
shall be sourced the same as a retail sale in accordance with subsection (1) of
this section.

(5)(a) A purchaser of direct mail that is not a holder of a direct pay permit
shall provide to the seller in conjunction with the purchase either a direct mail
form or information that shows the jurisdictions to which the direct mail is
delivered to recipients.

(i) Upon receipt of the direct mail form, the seller is relieved of all
obligations to collect, pay, or remit the applicable tax and the purchaser is
obligated to pay or remit the applicable tax on a direct pay basis. A direct mail
form shall remain in effect for all future sales of direct mail by the seller to the
purchaser until it is revoked in writing.

(i) Upon receipt of information from the purchaser showing the
jurisdictions to which the direct mail is delivered to recipients, the seller shall
collect the tax according to the delivery information provided by the purchaser.
In the absence of bad faith, the seller is relieved of any further obligation to
collect tax on any transaction where the seller has collected tax pursuant to the
delivery information provided by the purchaser.
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(b) If the purchaser of direct mail does not have a direct pay permit and does
not provide the seller with either a direct mail form or delivery information as
required by (a) of this subsection, the seller shall collect the tax according to
subsection (1)(e) of this section. This subsection does not limit a purchaser's
obligation for sales or use tax to any state to which the direct mail is delivered.

(c) If a purchaser of direct mail provides the seller with documentation of
direct pay authority, the purchaser is not required to provide a direct mail form or
delivery information to the seller.

(6) The following are sourced to the location at or from which delivery is
made to the consumer:

(a) A retail sale of watercraft;

(b) A retail sale of a modular home, manufactured home, or mobile home;
and

(c) A retail sale, excluding the lease and rental, of a motor vehicle, trailer,
semitrailer, or aircraft, that do not qualify as transportation equipment.

(7) A retail sale of the providing of telecommunications services or ancillary
services, as those terms are defined in RCW 82.04.065, shall be sourced in
accordance with RCW 82.32.520.

(8) The definitions in this subsection apply throughout this section.

(a) "Delivered electronically" means delivered to the purchaser by means
other than tangible storage media.

(b) "Direct mail" means printed material delivered or distributed by United
States mail or other delivery service to a mass audience or to addressees on a
mailing list provided by the purchaser or at the direction of the purchaser when
the cost of the items are not billed directly to the recipients. "Direct mail"
includes tangible personal property supplied directly or indirectly by the
purchaser to the direct mail seller for inclusion in the package containing the
printed material. "Direct mail" does not include multiple items of printed
material delivered to a single address.

(c) "Receive" and "receipt" mean taking possession of tangible personal
property, making first use of services, or taking possession or making first use of
digital goods, whichever comes first. "Receive" and "receipt" do not include
possession by a shipping company on behalf of the purchaser.

(d) "Transportation equipment" means:

(i) Locomotives and railcars that are used for the carriage of persons or
property in interstate commerce;

(i1) Trucks and truck tractors with a gross vehicle weight rating of ten
thousand one pounds or greater, trailers, semitrailers, or passenger buses that are:

(A) Registered through the international registration plan; and

(B) Operated under authority of a carrier authorized and certificated by the
United States department of transportation or another federal authority to engage
in the carriage of persons or property in interstate commerce;

(iii) Aircraft that are operated by air carriers authorized and certificated by
the United States department of transportation or another federal or foreign
authority to engage in the carriage of persons or property in interstate or foreign
commerce; or

(iv) Containers designed for use on and component parts attached or secured
on the items described in (d)(i) through (iii) of this subsection.
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(9) In those instances where there is no obligation on the part of a seller to
collect or remit this state's sales or use tax, the use of tangible personal property
or of a service, subject to use tax, is sourced to the place of first use in this state.
The definition of use in RCW 82.12.010 applies to this subsection.

Sec. 502. RCW 82.14.020 and 2005 ¢ 514 s 111 are each amended to read
as follows:
For purposes of this chapter:

€8))) "City" means a city or town;

(%)) (2) The meaning ascribed to words and phrases in chapters §2.04,
82.08 and 82.12 RCW, as now or hereafter amended, insofar as applicable, shall
have full force and effect with respect to taxes imposed under authority of this
chapter;

((€9))) (3) "Taxable event" shall mean any retail sale, or any use, upon
which a state tax is imposed pursuant to chapter 82.08 or 82.12 RCW, as they
now exist or may hereafter be amended: PROVIDED, HOWEVER, That the
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term shall not include a retail sale taxable pursuant to RCW 82.08.150, as now or
hereafter amended;

(D)) (4) "Treasurer or other legal depository" shall mean the treasurer or
legal depository of a county or city.

NEW SECTION. Sec. 503. A new section is added to chapter 82.14 RCW
to read as follows:

Sales and use taxes authorized under this chapter shall be sourced in
accordance with section 501 of this act.

PART VI
CONFIDENTIALITY AND PRIVACY PROTECTIONS FOR PERSONS
USING CERTIFIED SERVICE PROVIDERS

NEW SECTION. Sec. 601. A new section is added to chapter 82.32 RCW
to read as follows:

(1) A fundamental precept of allowing the use of a certified service provider
is to preserve the privacy of consumers by protecting their anonymity. With very
limited exceptions, a certified service provider shall perform its tax calculation,
remittance, and reporting functions without retaining the personally identifiable
information of consumers.

(2) The department shall provide public notification to consumers, including
purchasers claiming exemption from tax, of its practices relating to the
collection, use, and retention of personally identifiable information.

(3) When personally identifiable information that has been collected and
retained is no longer required to ensure the validity of exemptions from taxation
by reason of the consumer's status or the intended use of the goods or services
purchased, the information shall no longer be retained by the state of
Washington.

(4) When personally identifiable information regarding an individual is
retained by or on behalf of the state of Washington, this state shall provide
reasonable access for the individual to his or her own information and a right to
correct any inaccurately recorded information.

(5) If anyone other than a member state of the agreement, or other than a
person authorized by Washington law or the agreement, seeks to discover
personally identifiable information, the state of Washington shall make a
reasonable and timely effort to notify the individual of the request.

(6) The provisions of this section may be enforced by petitioning the
superior court of Thurston county for injunctive relief.

PART VII
TAXABILITY MATRIX AND OTHER INFORMATION PROVIDED
BY THE DEPARTMENT OF REVENUE

NEW SECTION. Sec. 701. A new section is added to chapter 82.32 RCW
to read as follows:

(1) The department shall complete a taxability matrix maintained by the
member states of the agreement in downloadable format. The matrix contains
terms defined in the agreement. The department shall provide notice of changes
in the taxability of products or services listed in the matrix.

[29]



Ch. 6 WASHINGTON LAWS, 2007

(2) Sellers and certified service providers are relieved from liability to the
state and to local jurisdictions for having charged or collected the incorrect
amount of sales or use tax if the error resulted from reliance on erroneous
information provided by the department in the taxability matrix.

NEW SECTION. Sec. 702. A new section is added to chapter 8§2.32 RCW
to read as follows:

(1) The department shall review software submitted to the governing board
of the agreement for certification as a certified automated system under the terms
of the agreement. The review shall include a determination of whether the
software adequately classifies this state's product-based sales tax exemptions.
Upon completing the review, the department shall certify to the governing board
its acceptance or rejection of the classifications made by the system.

(2) Certified service providers and model 2 sellers shall be held harmless
and are not liable for sales or use taxes, nor interest or penalties on those taxes,
not collected due to reliance on the certification of the department under
subsection (1) of this section.

(3) The relief from liability provided to certified service providers and
model 2 sellers under subsection (2) of this section does not apply with respect
to the incorrect classification of an item or transaction into a product-based
exemption certified by the department unless that item or transaction is
contained in a listing of items or transactions within a product definition
approved by the governing board or the department.

(4) If the department determines that an item or transaction is incorrectly
classified as to its taxability, it shall notify the certified service provider or model
2 seller of the incorrect classification. The certified service provider or model 2
seller has ten days to revise the classification after receipt of notice from the
department. Upon the expiration of the ten days, the certified service provider or
model 2 seller is liable for the failure to collect the correct amount of sales or use
taxes.

NEW SECTION. Sec. 703. A new section is added to chapter 82.32 RCW
to read as follows:

(1) Purchasers are relieved from liability for tax, interest, and penalty for
having failed to pay the correct amount of sales or use tax in any of the following
circumstances:

(a) A purchaser's seller or certified service provider relied on erroneous data
provided by the department on tax rates, boundaries, taxing jurisdiction
assignments, or in the taxability matrix completed by the department pursuant to
section 701 of this act;

(b) A purchaser holding a direct pay permit relied on erroneous data
provided by the department on tax rates, boundaries, taxing jurisdiction
assignments, or in the taxability matrix completed by the department pursuant to
section 701 of this act;

(c) A purchaser relied on erroneous data provided by the department in the
taxability matrix completed by the department pursuant to section 701 of this
act; or

(d) A purchaser relied on erroneous data provided by the department on tax
rates, boundaries, or taxing jurisdiction assignments.
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(2) For purposes of this section, "penalty" means an amount imposed for
noncompliance that is not fraudulent, willful, or intentional that is in addition to
the correct amount of sales or use tax and interest.

PART VIII
DELIVERY CHARGES

NEW SECTION. Sec. 801. A new section is added to chapter 82.08 RCW
to read as follows:

When computing the tax levied by RCW 82.08.020, if a shipment consists
of taxable tangible personal property and nontaxable tangible personal property,
and delivery charges are included in the sales price, the seller must collect and
remit tax on the percentage of delivery charges allocated to the taxable tangible
personal property, but does not have to collect and remit tax on the percentage
allocated to exempt tangible personal property. The seller may use either of the
following percentages to determine the taxable portion of the delivery charges:

(1) A percentage based on the total sales price of the taxable tangible
personal property compared to the total sales price of all tangible personal
property in the shipment; or

(2) A percentage based on the total weight of the taxable tangible personal
property compared to the total weight of all tangible personal property in the
shipment.

NEW SECTION. Sec. 802. A new section is added to chapter 82.12 RCW
to read as follows:

When computing the tax levied by RCW 82.12.020, if a shipment consists
of taxable tangible personal property and nontaxable tangible personal property,
and delivery charges are included in the purchase price, the consumer must remit
tax or the retailer must collect and remit tax on the percentage of delivery
charges allocated to the taxable tangible personal property, but does not have to
remit or collect and remit tax on the percentage allocated to exempt tangible
personal property. The consumer or retailer may use either of the following
percentages to determine the taxable portion of the delivery charges:

(1) A percentage based on the total purchase price of the taxable tangible
personal property compared to the total purchase price of all tangible personal
property in the shipment; or

(2) A percentage based on the total weight of the taxable tangible personal
property compared to the total weight of all tangible personal property in the
shipment.

PART IX
SALES AND USE TAX MITIGATION

NEW SECTION. Sec. 901. (1) The legislature finds and declares that:

(a) Washington state's participation as a member state in the streamlined
sales and use tax agreement benefits the state, all its local taxing jurisdictions,
and its retailing industry, by increasing state and local revenues, improving the
state's business climate, and standardizing and simplifying the state's tax
structure;
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(b) Participation in the streamlined sales and use tax agreement is a matter
of statewide concern and is in the best interests of the state, the general public,
and all local jurisdictions that impose a sales and use tax under applicable law;

(c) Participation in the streamlined sales and use tax agreement requires the
adoption of the agreement's sourcing provisions, which change the location in
which a retail sale of delivered tangible personal property occurs for local sales
tax purposes from the point of origin to the point of destination;

(d) Changes in the local sales tax sourcing law provisions to conform with
the streamlined sales and use tax agreement will cause sales tax revenues to shift
among local taxing jurisdictions. The legislature finds that there will be an
unintended adverse impact on local taxing jurisdictions that receive less
revenues because local tax revenues will be redistributed, with revenue increases
for some jurisdictions and reductions for others, due solely to changes in local
sales tax sourcing rules to be implemented under section 503 of this act and the
chapter ..., Laws of 2007 (this act) amendments to RCW 82.14.020, even though
no local taxing jurisdiction has changed its tax rate or tax base;

(e) The purpose of providing mitigation to such jurisdictions is to mitigate
the unintended revenue redistribution effect of the sourcing law changes among
local governments;

(f) It is in the best interest of the state and all its subdivisions to mitigate the
adverse effects of amending the local sales tax sourcing provisions to be in
conformance with the streamlined sales and use tax agreement;

(g) Additionally, changes in sourcing laws may have negative implications
for industry sectors such as warehousing and manufacturing, as well as
jurisdictions that house a concentration of these industries and have made zoning
decisions, infrastructure investments, bonding decisions, and land use policy
decisions based on point of origin sales tax rules in place before the effective
date of this section, and the mitigation provided by sections 901 through 905 of
this act is intended to help offset those negative implications; and

(h) It is important that the state of Washington maintain its supply of
industrial land for present and future economic development activities, and local
governments taking advantage of the mitigation provided by sections 901
through 905 of this act should strive to maintain the supply of industrial land
available for economic development efforts.

(2) The legislature intends that the streamlined sales and use tax mitigation
account established in section 902 of this act have the sole objective of
mitigating, for negatively affected local taxing jurisdictions, the net local sales
tax revenue reductions incurred as a result of section 503 of this act and the
chapter ..., Laws of 2007 (this act) amendments to RCW 82.14.020.

NEW SECTION. Sec. 902. A new section is added to chapter 82.14 RCW
to read as follows:

(1) The streamlined sales and use tax mitigation account is created in the
state treasury. The state treasurer shall transfer into the account from the general
fund amounts as directed in section 903 of this act. Expenditures from the
account may be used only for the purpose of mitigating the negative fiscal
impacts to local taxing jurisdictions as a result of section 503 of this act and the
chapter ..., Laws of 2007 (this act) amendments to RCW 82.14.020.

(2) Beginning July 1, 2008, the state treasurer, as directed by the
department, shall distribute the funds in the streamlined sales and use tax
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mitigation account to local taxing jurisdictions in accordance with section 903 of
this act.

(3) The definitions in this subsection apply throughout this section and
RCW 82.14.390 and section 903 of this act.

(a) "Agreement" means the same as in RCW 82.32.020.

(b) "Local taxing jurisdiction" means counties, cities, transportation
authorities under RCW 82.14.045, public facilities districts under chapters
36.100 and 35.57 RCW, public transportation benefit areas under RCW
82.14.440, and regional transit authorities under chapter 81.112 RCW, that
impose a sales and use tax.

(c) "Loss" or "losses" means the local sales and use tax revenue reduction to
a local taxing jurisdiction resulting from the sourcing provisions in section 502
of this act and the chapter ..., Laws of 2007 (this act) amendments to RCW
82.14.020.

(d) "Net loss" or "net losses" means a loss offset by any voluntary
compliance revenue.

(e) "Voluntary compliance revenue" means the local sales tax revenue gain
to each local taxing jurisdiction reported to the department from persons
registering through the central registration system authorized under the
agreement.

(f) "Working day" has the same meaning as in RCW 82.45.180.

NEW SECTION. Sec. 903. A new section is added to chapter 82.14 RCW
to read as follows:

(1) In order to mitigate local sales tax revenue net losses as a result of the
sourcing provisions of the streamlined sales and use tax agreement under this
title, the state treasurer shall transfer into the streamlined sales and use tax
mitigation account from the general fund the sum of thirty-one million six
hundred thousand dollars on July 1, 2008. On July 1, 2009, and each July 1st
thereafter, the state treasurer shall transfer into the streamlined sales and use tax
mitigation account from the general fund the sum required to mitigate actual net
losses as determined under this section.

(2) Beginning July 1, 2008, and continuing until the department determines
annual losses under subsection (3) of this section, the department shall determine
the amount of local sales tax net loss each local taxing jurisdiction experiences
as a result of the sourcing provisions of the streamlined sales and use tax
agreement under this title each calendar quarter. The department shall determine
losses by analyzing and comparing data from tax return information and tax
collections for each local taxing jurisdiction before and after the effective date of
this section on a calendar quarter basis. The department's analysis may be
revised and supplemented in consultation with the oversight committee as
provided in subsection (4) of this section. To determine net losses, the
department shall reduce losses by the amount of voluntary compliance revenue
for the calendar quarter analyzed. Beginning December 31, 2008, distributions
shall be made quarterly from the streamlined sales and use tax mitigation
account by the state treasurer, as directed by the department, to each local taxing
jurisdiction, other than public facilities districts for losses in respect to taxes
imposed under the authority of RCW 82.14.390, in an amount representing its
net losses for the previous calendar quarter. Distributions shall be made on the
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last working day of each calendar quarter and shall cease when distributions
under subsection (3) of this section begin.

(3)(a) By December 31, 2009, or such later date the department in
consultation with the oversight committee determines that sufficient data is
available, the department shall determine each local taxing jurisdiction's annual
loss. The department shall determine annual losses by comparing at least twelve
months of data from tax return information and tax collections for each local
taxing jurisdiction before and after the effective date of this section. The
department shall not be required to determine annual losses on a recurring basis,
but may make any adjustments to annual losses as it deems proper as a result of
the annual reviews provided in (b) of this subsection. Beginning the calendar
quarter in which the department determines annual losses, and each calendar
quarter thereafter, distributions shall be made from the streamlined sales and use
tax mitigation account by the state treasurer on the last working day of the
calendar quarter, as directed by the department, to each local taxing jurisdiction,
other than public facilities districts for losses in respect to taxes imposed under
the authority of RCW 82.14.390, in an amount representing one-fourth of the
jurisdiction's annual loss reduced by voluntary compliance revenue reported
during the previous calendar quarter.

(b) The department's analysis of annual losses shall be reviewed by
December 1st of each year and may be revised and supplemented in consultation
with the oversight committee as provided in subsection (4) of this section.

(4) The department shall convene an oversight committee to assist in the
determination of losses. The committee shall include one representative of one
city whose revenues are increased, one representative of one city whose
revenues are reduced, one representative of one county whose revenues are
increased, one representative of one county whose revenues are decreased, one
representative of one transportation authority under RCW 82.14.045 whose
revenues are increased, and one representative of one transportation authority
under RCW 82.14.045 whose revenues are reduced, as a result of section 503 of
this act and the chapter ..., Laws of 2007 (this act) amendments to RCW
82.14.020. Beginning July 1, 2008, the oversight committee shall meet quarterly
with the department to review and provide additional input and direction on the
department's analyses of losses. Local taxing jurisdictions may also present to
the oversight committee additional information to improve the department's
analyses of the jurisdiction's loss. Beginning January 1, 2010, the oversight
committee shall meet at least annually with the department by December 1st.

(5) The rule-making provisions of chapter 34.05 RCW do not apply to this
section.

Sec. 904. RCW 82.14.390 and 2006 ¢ 298 s 1 are each amended to read as
follows:

(1) Except as provided in subsection ((€6})) (7) of this section, the governing
body of a public facilities district (a) created before July 31, 2002, under chapter
35.57 or 36.100 RCW that commences construction of a new regional center, or
improvement or rehabilitation of an existing new regional center, before January
1, 2004, or (b) created before July 1, 2006, under chapter 35.57 RCW in a county
or counties in which there are no other public facilities districts on June 7, 2006,
and in which the total population in the public facilities district is greater than
ninety thousand that commences construction of a new regional center before
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February 1, 2007, may impose a sales and use tax in accordance with the terms
of this chapter. The tax is in addition to other taxes authorized by law and shall
be collected from those persons who are taxable by the state under chapters
82.08 and 82.12 RCW upon the occurrence of any taxable event within the
public facilities district. The rate of tax shall not exceed 0.033 percent of the
selling price in the case of a sales tax or value of the article used in the case of a
use tax.

(2)(a) The governing body of a public facilities district imposing a sales and
use tax under the authority of this section may increase the rate of tax up to 0.037
percent if, within three fiscal years of the effective date of this section, the
department determines that, as a result of section 503 of this act and the chapter
... Laws of 2007 (this act) amendments to RCW 82.14.020, a public facilities
district's sales and use tax collections for fiscal years after the effective date of
this section have been reduced by a net loss of at least 0.50 percent from the
fiscal year before the effective date of this section. The fiscal year in which this
section becomes effective is the first fiscal year after the effective date of this
section.

(b) The department shall determine sales and use tax collection net losses
under this section as provided in section 903 (2) and (3) of this act. The
department shall provide written notice of its determinations to public facilities

districts. Determinations by the department of a public facilities district's sales
and use tax collection net losses as a result of section 503 of this act and the

chapter ..., Laws of 2007 (this act) amendments to RCW 82.14.020 are final and
not appealable.

(c) A public facilities district may increase its rate of tax after it has received
written notice from the department as provided in (b) of this subsection. The
increase in the rate of tax must be made in 0.001 percent increments and must be
the least amount necessary to mitigate the net loss in sales and use tax
collections as a result of section 503 of this act and the chapter ..., Laws of 2007
(this act) amendments to RCW 82.14.020. The increase in the rate of tax is
subject to RCW 82.14.055.

(3) The tax imposed under subsection (1) of this section shall be deducted
from the amount of tax otherwise required to be collected or paid over to the
department of revenue under chapter 82.08 or 82.12 RCW. The department of
revenue shall perform the collection of such taxes on behalf of the county at no
cost to the public facilities district.

((3))) (4) No tax may be collected under this section before August 1, 2000.
The tax imposed in this section shall expire when the bonds issued for the
construction of the regional center and related parking facilities are retired, but
not more than twenty-five years after the tax is first collected.

((4)) (5) Moneys collected under this section shall only be used for the
purposes set forth in RCW 35.57.020 and must be matched with an amount from
other public or private sources equal to thirty-three percent of the amount
collected under this section, provided that amounts generated from nonvoter
approved taxes authorized under chapter 35.57 RCW or nonvoter approved taxes
authorized under chapter 36.100 RCW shall not constitute a public or private
source. For the purpose of this section, public or private sources includes, but is
not limited to cash or in-kind contributions used in all phases of the development
or improvement of the regional center, land that is donated and used for the
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siting of the regional center, cash or in-kind contributions from public or private
foundations, or amounts attributed to private sector partners as part of a public
and private partnership agreement negotiated by the public facilities district.

((5))) (6) The combined total tax levied under this section shall not be
greater than ((6-033)) 0.037 percent. If both a public facilities district created
under chapter 35.57 RCW and a public facilities district created under chapter
36.100 RCW impose a tax under this section, the tax imposed by a public
facilities district created under chapter 35.57 RCW shall be credited against the
tax imposed by a public facilities district created under chapter 36.100 RCW.

((66))) (1) A public facilities district created under chapter 36.100 RCW is
not eligible to impose the tax under this section if the legislative authority of the
county where the public facilities district is located has imposed a sales and use
tax under RCW 82.14.0485 or 82.14.0494.

NEW SECTION. Sec. 905. A new section is added to chapter 44.28 RCW
to read as follows:

(1) During calendar year 2010, the joint legislative audit and review
committee shall review the mitigation provisions for local taxing jurisdictions
under RCW 82.14.390 and section 903 of this act to determine the extent to
which the mitigation provisions address the needs of local taxing jurisdictions
for which the sourcing provisions in section 503 of this act and the chapter ...,
Laws of 2007 (this act) amendments to RCW 82.14.020 had the greatest fiscal
impact. In conducting the study, the committee shall solicit input from the
oversight committee created in section 903 of this act and additional local taxing
jurisdictions as the committee determines. The department of revenue and the
state treasurer shall provide the committee with any data within their purview
that the committee considers necessary to conduct the review. The committee
shall report to the Ilegislature the results of its findings, and any
recommendations for changes to the mitigation provisions under RCW
82.14.390 and section 903 of this act, by December 31, 2010.

(2) The definitions in section 902 of this act apply to this section.
(3) This section expires July 1, 2011.

PART X
TELECOMMUNICATIONS PROVISIONS

Sec. 1001. RCW 82.32.520 and 2004 ¢ 153 s 403 are each amended to
read as follows:

(1) Except for the defined telecommunications services listed in subsection
(3) of this section, the sale of ((telephene)) telecommunications service as
defined in RCW 82.04.065 sold on a call-by-call basis shall be sourced to (a)
each level of taxing jurisdiction where the call originates and terminates in that
jurisdiction or (b) each level of taxing jurisdiction where the call either
originates or terminates and in which the service address is also located.

(2) Except for the defined telecommunications services listed in subsection
(3) of this section, a sale of ((telephone)) telecommunications service as defined
in RCW 82.04.065 sold on a basis other than a call-by-call basis, is sourced to
the customer's place of primary use.
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(3) The sales of ((telephone)) telecommunications service as defined in
RCW 82.04.065 that are listed in subsection (3) of this section shall be sourced
to each level of taxing jurisdiction as follows:

(a) A sale of mobile telecommunications services, other than air-ground
radiotelephone service and prepaid calling service, is sourced to the customer's
place of primary use as required by RCW 82.08.066.

(b) A sale of postpaid calling service is sourced to the origination point of
the telecommunications signal as first identified by either (i) the seller's
telecommunications system, or (ii) information received by the seller from its
service provider, where the system used to transport such signals is not that of
the seller.

(c) A sale of prepaid calling service or a sale of a prepaid wireless calling
service is sourced as follows:

(i) When a prepaid calling service is received by the purchaser at a business
location of the seller, the sale is sourced to that business location;

(i1)) When a prepaid calling service is not received by the purchaser at a
business location of the seller, the sale is sourced to the location where receipt by
the purchaser or the purchaser's donee, designated as such by the purchaser,
occurs, including the location indicated by instructions for delivery to the
purchaser or donee, known to the seller;

(ii1) When (c)(i) and (ii) of this subsection do not apply, the sale is sourced
to the location indicated by an address for the purchaser that is available from
the business records of the seller that are maintained in the ordinary course of the
seller's business when use of this address does not constitute bad faith;

(iv) When (c)(i), (ii), and (iii) of this subsection do not apply, the sale is
sourced to the location indicated by an address for the purchaser obtained during
the consummation of the sale, including the address of a purchaser's payment
instrument, if no other address is available, when use of this address does not
constitute bad faith;

(v) When (c)(1), (i1), (iii), and (iv) of this subsection do not apply, including
the circumstance where the seller is without sufficient information to apply those
provisions, then the location shall be determined by the address from which
tangible personal property was shipped, from which the digital good or the
computer software delivered electronically was first available for transmission
by the seller, or from which the service defined as a retail sale under RCW
82.04.050 was provided, disregarding for these purposes any location that
merely provided the digital transfer of the product sold;

(vi) In the case of a sale of ((mebile-telecommunications—service-thatisa

i teations)) prepaid wireless calling service, (c)(v) of this
subsection shall include as an option the location associated with the mobile
telephone number.

(d) A sale of a private communication service is sourced as follows:

(1) Service for a separate charge related to a customer channel termination
point is sourced to each level of jurisdiction in which such customer channel
termination point is located.

(i1) Service where all customer termination points are located entirely within
one jurisdiction or levels of jurisdiction is sourced in such jurisdiction in which
the customer channel termination points are located.
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(ii1) Service for segments of a channel between two customer channel
termination points located in different jurisdictions and which segment of
channel are separately charged is sourced fifty percent in each level of
jurisdiction in which the customer channel termination points are located.

(iv) Service for segments of a channel located in more than one jurisdiction
or levels of jurisdiction and which segments are not separately billed is sourced
in each jurisdiction based on the percentage determined by dividing the number
of customer channel termination points in the jurisdiction by the total number of
customer channel termination points.

(4) The definitions in this subsection apply throughout this chapter.

(a) "Air-ground radiotelephone service" means air-ground radio service, as
defined in 47 C.F.R. Sec. 22.99, as amended or renumbered as of January 1,
2003, in which common carriers are authorized to offer and provide radio
telecommunications service for hire to subscribers in aircraft.

(b) "Call-by-call basis" means any method of charging for
telecommunications services where the price is measured by individual calls.

(¢) "Communications channel" means a physical or virtual path of
communications over which signals are transmitted between or among customer
channel termination points.

(d) "Customer" means the person or entity that contracts with the seller of
telecommunications services. If the end user of telecommunications services is
not the contracting party, the end user of the telecommunications service is the
customer of the telecommunications service. "Customer" does not include a
reseller of telecommunications service or for mobile telecommunications service
of a serving carrier under an agreement to serve the customer outside the home
service provider's licensed service area.

(e) "Customer channel termination point" means the location where the
customer either inputs or receives the communications.

(f) "End user" means the person who uses the telecommunications service.
In the case of an entity, the term end user means the individual who uses the
service on behalf of the entity.

(g) "Home service provider" means the same as that term is defined in RCW
82.04.065.

(h) "Mobile telecommunications service" means the same as that term is
defined in RCW 82.04.065.

(1) "Place of primary use" means the street address representative of where
the customer's use of the telecommunications service primarily occurs, which
must be the residential street address or the primary business street address of
the customer. In the case of mobile telecommunications services, "place of
primary use" must be within the licensed service area of the home service
provider.

(j) "Postpaid calling service" means the telecommunications service
obtained by making a payment on a call-by-call basis either through the use of a
credit card or payment mechanism such as a bank card, travel card, credit card,
or debit card, or by charge made to which a telephone number that is not
associated with the origination or termination of the telecommunications service.
A postpaid calling service includes a telecommunications service, except a
prepaid wireless calling service, that would be a prepaid calling service except it
is not exclusively a telecommunications service.
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(k) "Prepaid calling service" means the right to access exclusively
telecommunications services, which must be paid for in advance and which
enables the origination of calls using an access number and/or authorization
code, whether manually or electronically dialed, and that is sold in
predetermined units or dollars of which the number declines with use in a known
amount.

(1) "Prepaid wireless calling service" means a telecommunications service
that provides the right to use mobile wireless service as well as other
nontelecommunications services, including the download of digital products
delivered electronically, content, and ancillary services, which must be paid for
in advance that is sold in predetermined units or dollars of which the number
declines with use in a known amount.

(m) "Private communication service" means a telecommunications service
that entitles the customer to exclusive or priority use of a communications
channel or group of channels between or among termination points, regardless of
the manner in which such channel or channels are connected, and includes
switching capacity, extension lines, stations, and any other associated services
that are provided in connection with the use of such channel or channels.

((m)) (n) "Service address" means:

(1) The location of the telecommunications equipment to which a customer's
call is charged and from which the call originates or terminates, regardless of
where the call is billed or paid;

(i1) If the location in ((6m))) (n)(i) of this subsection is not known, the
origination point of the signal of the telecommunications services first identified
by either the seller's telecommunications system or in information received by
the seller from its service provider, where the system used to transport such
signals is not that of the seller;

(i) If the locations in ((m)})) (n)(i) and (ii) of this subsection are not
known, the location of the customer's place of primary use.

Sec. 1002. RCW 82.04.065 and 2002 ¢ 67 s 2 are each amended to read as
follows:

(1) "Competitive telephone service" means the providing by any person of
telecommunications equipment or apparatus, or service related to that equipment
or apparatus such as repair or maintenance service, if the equipment or apparatus
is of a type which can be provided by persons that are not subject to regulation as
telephone companies under Title 80 RCW and for which a separate charge is
made.
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5))) "Ancillary services" means services that are associated with or

incidental to the provision of "telecommunications services," including but not

nn

limited to "detailed telecommunications billing," "directory assistance," "vertical
service," and "voice mail services."

3) "Conference-bridging service" means an ancillary service that links two
or more participants of an audio or video conference call and may include the
provision of a telephone number. "Conference-bridging service" does not
include the telecommunications services used to reach the conference bridge.

4) "Detailed telecommunications billing service" means an ancilla

service of separately stating information pertaining to individual calls on a
customer's billing statement.

(5) "Directory assistance" means an ancillary service of providing telephone
number information, and/or address information.

(6) "Vertical service" means an ancillary service that is offered in
connection with one or more telecommunications services, that offers advanced

calling features that allow customers to identify callers and to manage multiple
calls and call connections, including conference-bridging services.
(7) "Voice mail service" means an ancillary service that enables the

customer to store, send, or receive recorded messages. "Voice mail service" does
not include any vertical services that the customer may be required to have in
order to use the voice mail service.

8) "Telecommunications service" means the electronic transmission
conveyance, or routing of voice, data, audio, video. or any other information or

signals to a point, or between or among points. "Telecommunications service"
includes such transmission, conveyance, or routing in which computer
processing applications are used to act on the form. code, or protocol of the

content for purposes of transmission, conveyance, or routing without regard to
whether such service is referred to as voice over internet protocol services or is

classified by the federal communications commission as enhanced or value
added. "Telecommunications service" does not include:

(a) Data processing and information services that allow data to be generated,
acquired, stored, processed, or retrieved and delivered by an electronic
transmission to a purchaser where such purchaser's primary purpose for the
underlying transaction is the processed data or information;

(b) Installation or maintenance of wiring or equipment on a customer's
premises;

(c) Tangible personal property:

(d) Advertising, including but not limited to directory advertising;

(e) Billing and collection services provided to third parties;

(f) Internet access service;

[40]



WASHINGTON LAWS, 2007 Ch. 6

(g) Radio and television audio and video programming services, regardless
of the medium, including the furnishing of transmission, conveyance, and
routing of such services by the programming service provider. Radio and
television audio and video programming services include but are not limited to
cable service as defined in 47 U.S.C. Sec. 522(6) and audio and video

programming services delivered by commercial mobile radio service providers,
as defined in section 20.3, Title 47 C.F.R.;
(h) Ancillary services; or

(1) Digital products delivered electronically, including but not limited to
software, music, video, reading materials, or ring tones.

(9) "800 service" means a telecommunications service that allows a caller to
dial a toll-free number without incurring a charge for the call. The service is
typically marketed under the name "800," "855." "866." "877." and "888" toll-

free calling, and any subsequent numbers designated by the federal

(10) "900 service" means an inbound toll telecommunications service
purchased by a subscriber that allows the subscriber's customers to call in to the
subscriber's prerecorded announcement or live service. "900 service" does not
include the charge for: Collection services provided by the seller of the
telecommunications services to the subscriber, or services or products sold by
the subscriber to the subscriber's customer. The service is typically marketed
under the name "900" service, and any subsequent numbers designated by the
federal communications commission.

(11) "Fixed wireless service" means a telecommunications service that
provides radio communication between fixed points.

(12) "Mobile wireless service" means a telecommunications service that is
transmitted, conveyed, or routed regardless of the technology used, whereby the
origination and/or termination points of the transmission, conveyance, or routing
are not fixed, including, by way of example only, telecommunications services
that are provided by a commercial mobile radio service provider.

13) "Paging service" means a telecommunications service that provides

transmission of coded radio signals for the purpose of activating specific pagers;
these transmissions may include messages and/or sounds.

14) "Prepaid calling service" means the right to access exclusivel
telecommunications services, which must be paid for in advance and which
enable the origination of calls using an access number or authorization code,
whether manually or electronically dialed. and that is sold in predetermined units
or dollars of which the number declines with use in a known amount.

15) "Prepaid wireless calling service" means a telecommunications service
that provides the right to use mobile wireless service as well as other
nontelecommunications services including the download of digital products
delivered electronically, content, and ancillary services, which must be paid for
in advance and that is sold in predetermined units or dollars of which the number
declines with use in a known amount.

(16) "Private communications service" means a telecommunications service

that entitles the customer to exclusive or priority use of a communications

channel or group of channels between or among termination points, regardless of
the manner in which the channel or channels are connected, and includes
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switching capacity, extension lines, stations, and any other associated services
that are provided in connection with the use of the channel or channels.
(17) "Value-added nonvoice data service" means a service that otherwise

meets the definition of telecommunications services in which computer
processing applications are used to act on the form, content, code, or protocol of

the information or data primarily for a purpose other than transmission,
conveyance, or routing.

(18) "Charges for mobile telecommunications services" means any charge
for, or associated with, the provision of commercial mobile radio service, as
defined in section 20.3, Title 47 C.F.R. as in effect on June 1, 1999, or any
charge for, or associated with, a service provided as an adjunct to a commercial
mobile radio service, regardless of whether individual transmissions originate or
terminate within the licensed service area of the mobile telecommunications
service provider.

((€8))) (19) "Customer" means: (a) The person or entity that contracts with
the home service provider for mobile telecommunications services; or (b) the
end user of the mobile telecommunications service, if the end user of mobile
telecommunications services is not the contracting party, but this subsection
((€8))) (19)(b) applies only for the purpose of determining the place of primary
use. The term does not include a reseller of mobile telecommunications service,
or a serving carrier under an arrangement to serve the customer outside the home
service provider's licensed service area.

((€D)) (20) "Designated data base provider" means a person representing all
the political subdivisions of the state that is:

(a) Responsible for providing an electronic data base prescribed in 4 U.S.C.
Sec. 119(a) if the state has not provided an electronic data base; and

(b) Approved by municipal and county associations or leagues of the state
whose responsibility it would otherwise be to provide a data base prescribed by
4 U.S.C. Secs. 116 through 126.

((6®)) (21) "Enhanced zip code" means a United States postal zip code of
nine or more digits.

(%)) (22) "Home service provider" means the facilities-based carrier or
reseller with whom the customer contracts for the provision of mobile
telecommunications services.

((€H9))) (23) "Licensed service area" means the geographic area in which the
home service provider is authorized by law or contract to provide commercial
mobile radio service to the customer.

(D)) (24) "Mobile telecommunications service" means commercial
mobile radio service, as defined in section 20.3, Title 47 C.F.R. as in effect on
June 1, 1999.

((E2))) (25) "Mobile telecommunications service provider" means a home
service provider or a serving carrier.

((63))) (26) "Place of primary use" means the street address representative
of where the customer's use of the mobile telecommunications service primarily
occurs, which must be:

(a) The residential street address or the primary business street address of
the customer; and

(b) Within the licensed service area of the home service provider.
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((E4)) (27) "Prepaid telephone calling service" means the right to purchase
exclusively telecommunications services that must be paid for in advance, that
enables the origination of calls using an access number, authorization code, or
both, whether manually or electronically dialed, if the remaining amount of units
of service that have been prepaid is known by the provider of the prepaid service
on a continuous basis.

(H>)) (28) "Reseller" means a provider who purchases
telecommunications services from another telecommunications service provider
and then resells, uses as a component part of, or integrates the purchased
services into a mobile telecommunications service. "Reseller" does not include
a serving carrier with whom a home service provider arranges for the services to
its customers outside the home service provider's licensed service area.

((H6))) (29) "Serving carrier" means a facilities-based carrier providing
mobile telecommunications service to a customer outside a home service
provider's or reseller's licensed service area.

((#H)) (30) "Taxing jurisdiction" means any of the several states, the
District of Columbia, or any territory or possession of the United States, any
municipality, city, county, township, parish, transportation district, or assessment
jurisdiction, or other political subdivision within the territorial limits of the
United States with the authority to impose a tax, charge, or fee.

Sec. 1003. RCW 82.04.065 and 1997 ¢ 304 s 5 are each amended to read
as follows:

(1) "Competitive telephone service" means the providing by any person of
telecommunications equipment or apparatus, or service related to that equipment
or apparatus such as repair or maintenance service, if the equipment or apparatus
is of a type which can be provided by persons that are not subject to regulation as
telephone companies under Title 80 RCW and for which a separate charge is
made.

(2) (%
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)) "Ancillary services" means services that are associated with or
incidental to the provision of "telecommunications services," including but not

nn

limited to "detailed telecommunications billing," "directory assistance," "vertical
service," and "voice mail services."

3) "Conference-bridging service" means an ancillary service that links two
or more participants of an audio or video conference call and may include the
provision of a telephone number. "Conference-bridging service" does not
include the telecommunications services used to reach the conference bridge.

4) "Detailed telecommunications billing service" means an ancilla
service of separately stating information pertaining to individual calls on a

customer's billing statement.
(5) "Directory assistance" means an ancillary service of providing telephone

number information, and/or address information.
(6) "Vertical service" means an ancillary service that is offered in
connection with one or more telecommunications services, that offers advanced

calling features that allow customers to identify callers and to manage multiple

calls and call connections, including conference-bridging services.
(7) "Voice mail service" means an ancillary service that enables the

customer to store, send, or receive recorded messages. "Voice mail service" does
not include any vertical services that the customer may be required to have in
order to use the voice mail service.

8) "Telecommunications service" means the electronic transmission
conveyance, or routing of voice, data, audio. video, or any other information or

signals to a point, or between or among points. "Telecommunications service"
includes such transmission, conveyance, or routing in which computer
processing applications are used to act on the form, code, or protocol of the

content for purposes of transmission, conveyance, or routing without regard to
whether such service is referred to as voice over internet protocol services or is

classified by the federal communications commission as enhanced or value
added. "Telecommunications service" does not include:

(a) Data processing and information services that allow data to be generated,
acquired, stored, processed, or retrieved and delivered by an electronic
transmission to a purchaser where such purchaser's primary purpose for the
underlying transaction is the processed data or information;

(b) Installation or maintenance of wiring or equipment on a customer's
premises;

(c) Tangible personal property:

(d) Advertising, including but not limited to directory advertising;

(e) Billing and collection services provided to third parties:

(D) Internet access service;

(g) Radio and television audio and video programming services, regardless
of the medium, including the furnishing of transmission, conveyance, and
routing of such services by the programming service provider. Radio and
television audio and video programming services include but are not limited to
cable service as defined in 47 U.S.C. Sec. 522(6) and audio and video
programming services delivered by commercial mobile radio service providers,
as defined in section 20.3, Title 47 C.F.R.;

(h) Ancillary services; or
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(1) Digital products delivered electronically, including but not limited to
software, music, video, reading materials, or ring tones.

9) "800 service" means a telecommunications service that allows a caller to
dial a toll-free number without incurring a charge for the call. The service is
typically marketed under the name "800," "855." "866." "877." and "888" toll-
free calling, and any subsequent numbers designated by the federal
communications commission.

(10) "900 service" means an inbound toll "telecommunications service"
purchased by a subscriber that allows the subscriber's customers to call in to the
subscriber's prerecorded announcement or live service. "900 service" does not
include the charge for: Collection services provided by the seller of the
telecommunications services to the subscriber, or services or products sold by
the subscriber to the subscriber's customer. The service is typically marketed
under the name "900" service, and any subsequent numbers designated by the
federal communications commission.

(11) "Fixed wireless service" means a telecommunications service that
provides radio communication between fixed points.

(12) "Mobile wireless service" means a telecommunications service that is

transmitted, conveyed, or routed regardless of the technology used, whereby the
origination and/or termination points of the transmission, conveyance, or routing

are not fixed, including, by way of example only. telecommunications services
that are provided by a commercial mobile radio service provider.

13) "Paging service" means a telecommunications service that provides
transmission of coded radio signals for the purpose of activating specific pagers;

these transmissions may include messages and/or sounds.
14) "Prepaid calling service" means the right to access exclusivel
telecommunications services, which must be paid for in advance and which

enable the origination of calls using an access number or authorization code,

whether manually or electronically dialed, and that is sold in predetermined units
or dollars of which the number declines with use in a known amount.

15) "Prepaid wireless calling service" means a telecommunications service
that provides the right to use mobile wireless service as well as other
nontelecommunications services including the download of digital products
delivered electronically, content, and ancillary services, which must be paid for
in advance and that is sold in predetermined units or dollars of which the number
declines with use in a known amount.

(16) "Private communications service" means a telecommunications service
that entitles the customer to exclusive or priority use of a communications
channel or group of channels between or among termination points, regardless of
the manner in which the channel or channels are connected. and includes
switching capacity. extension lines, stations, and any other associated services
that are provided in connection with the use of the channel or channels.

(17) "Value-added nonvoice data service" means a service that otherwise
meets the definition of telecommunications services in which computer
processing applications are used to act on the form, content, code, or protocol of
the information or data primarily for a purpose other than transmission,
conveyance, or routing.

Sec. 1004. RCW 82.04.050 and 2005 ¢ 515 s 2 and 2005 ¢ 514 s 101 are
each reenacted and amended to read as follows:
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(1) "Sale at retail" or "retail sale" means every sale of tangible personal
property (including articles produced, fabricated, or imprinted) to all persons
irrespective of the nature of their business and including, among others, without
limiting the scope hereof, persons who install, repair, clean, alter, improve,
construct, or decorate real or personal property of or for consumers other than a
sale to a person who presents a resale certificate under RCW 82.04.470 and who:

(a) Purchases for the purpose of resale as tangible personal property in the
regular course of business without intervening use by such person, but a
purchase for the purpose of resale by a regional transit authority under RCW
81.112.300 is not a sale for resale; or

(b) Installs, repairs, cleans, alters, imprints, improves, constructs, or
decorates real or personal property of or for consumers, if such tangible personal
property becomes an ingredient or component of such real or personal property
without intervening use by such person; or

(c) Purchases for the purpose of consuming the property purchased in
producing for sale a new article of tangible personal property or substance, of
which such property becomes an ingredient or component or is a chemical used
in processing, when the primary purpose of such chemical is to create a chemical
reaction directly through contact with an ingredient of a new article being
produced for sale; or

(d) Purchases for the purpose of consuming the property purchased in
producing ferrosilicon which is subsequently used in producing magnesium for
sale, if the primary purpose of such property is to create a chemical reaction
directly through contact with an ingredient of ferrosilicon; ((fer})) or

(e) Purchases for the purpose of providing the property to consumers as part
of competitive telephone service, as defined in RCW 82.04.065. The term shall
include every sale of tangible personal property which is used or consumed or to
be used or consumed in the performance of any activity classified as a "sale at
retail" or "retail sale" even though such property is resold or utilized as provided
in (a), (b), (c), (d), or (e) of this subsection following such use. The term also
means every sale of tangible personal property to persons engaged in any
business which is taxable under RCW 82.04.280 (2) and (7), 82.04.290, and
82.04.2908; or

(f) Purchases for the purpose of satisfying the person's obligations under an
extended warranty as defined in subsection (7) of this section, if such tangible
personal property replaces or becomes an ingredient or component of property
covered by the extended warranty without intervening use by such person.

(2) The term "sale at retail" or "retail sale" shall include the sale of or charge
made for tangible personal property consumed and/or for labor and services
rendered in respect to the following:

(a) The installing, repairing, cleaning, altering, imprinting, or improving of
tangible personal property of or for consumers, including charges made for the
mere use of facilities in respect thereto, but excluding charges made for the use
of self-service laundry facilities, and also excluding sales of laundry service to
nonprofit health care facilities, and excluding services rendered in respect to live
animals, birds and insects;

(b) The constructing, repairing, decorating, or improving of new or existing
buildings or other structures under, upon, or above real property of or for
consumers, including the installing or attaching of any article of tangible
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personal property therein or thereto, whether or not such personal property
becomes a part of the realty by virtue of installation, and shall also include the
sale of services or charges made for the clearing of land and the moving of earth
excepting the mere leveling of land used in commercial farming or agriculture;

(c) The charge for labor and services rendered in respect to constructing,
repairing, or improving any structure upon, above, or under any real property
owned by an owner who conveys the property by title, possession, or any other
means to the person performing such construction, repair, or improvement for
the purpose of performing such construction, repair, or improvement and the
property is then reconveyed by title, possession, or any other means to the
original owner;

(d) The sale of or charge made for labor and services rendered in respect to
the cleaning, fumigating, razing or moving of existing buildings or structures,
but shall not include the charge made for janitorial services; and for purposes of
this section the term "janitorial services" shall mean those cleaning and
caretaking services ordinarily performed by commercial janitor service
businesses including, but not limited to, wall and window washing, floor
cleaning and waxing, and the cleaning in place of rugs, drapes and upholstery.
The term "janitorial services" does not include painting, papering, repairing,
furnace or septic tank cleaning, snow removal or sandblasting;

(e) The sale of or charge made for labor and services rendered in respect to
automobile towing and similar automotive transportation services, but not in
respect to those required to report and pay taxes under chapter 82.16 RCW;

(f) The sale of and charge made for the furnishing of lodging and all other
services by a hotel, rooming house, tourist court, motel, trailer camp, and the
granting of any similar license to use real property, as distinguished from the
renting or leasing of real property, and it shall be presumed that the occupancy of
real property for a continuous period of one month or more constitutes a rental or
lease of real property and not a mere license to use or enjoy the same. For the
purposes of this subsection, it shall be presumed that the sale of and charge made
for the furnishing of lodging for a continuous period of one month or more to a
person is a rental or lease of real property and not a mere license to enjoy the
same;

(g) The sale of or charge made for tangible personal property, labor and
services to persons taxable under (a), (b), (c), (d), (e), and (f) of this subsection
when such sales or charges are for property, labor and services which are used or
consumed in whole or in part by such persons in the performance of any activity
defined as a "sale at retail" or "retail sale" even though such property, labor and
services may be resold after such use or consumption. Nothing contained in this
subsection shall be construed to modify subsection (1) of this section and
nothing contained in subsection (1) of this section shall be construed to modify
this subsection.

(3) The term "sale at retail" or "retail sale" shall include the sale of or charge
made for personal, business, or professional services including amounts
designated as interest, rents, fees, admission, and other service emoluments
however designated, received by persons engaging in the following business
activities:
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(a) Amusement and recreation services including but not limited to golf,
pool, billiards, skating, bowling, ski lifts and tows, day trips for sightseeing
purposes, and others, when provided to consumers;

(b) Abstract, title insurance, and escrow services;

(c) Credit bureau services;

(d) Automobile parking and storage garage services;

(e) Landscape maintenance and horticultural services but excluding (i)
horticultural services provided to farmers and (ii) pruning, trimming, repairing,
removing, and clearing of trees and brush near electric transmission or
distribution lines or equipment, if performed by or at the direction of an electric
utility;

(f) Service charges associated with tickets to professional sporting events;
and

(g) The following personal services: Physical fitness services, tanning salon
services, tattoo parlor services, steam bath services, turkish bath services, escort
services, and dating services.

(4)(a) The term shall also include:

(1) The renting or leasing of tangible personal property to consumers; and

(i1) Providing tangible personal property along with an operator for a fixed
or indeterminate period of time. A consideration of this is that the operator is
necessary for the tangible personal property to perform as designed. For the
purpose of this subsection (4)(a)(ii), an operator must do more than maintain,
inspect, or set up the tangible personal property.

(b) The term shall not include the renting or leasing of tangible personal
property where the lease or rental is for the purpose of sublease or subrent.

(5) The term shall also include the providing of "competitive telephone
service," "telecommunications service," or "ancillary services," as those terms
are defined in RCW 82.04.065, to consumers.

(6) The term shall also include the sale of prewritten computer software
other than a sale to a person who presents a resale certificate under RCW
82.04.470, regardless of the method of delivery to the end user, but shall not
include custom software or the customization of prewritten computer software.

(7) The term shall also include the sale of or charge made for an extended
warranty to a consumer. For purposes of this subsection, "extended warranty"
means an agreement for a specified duration to perform the replacement or repair
of tangible personal property at no additional charge or a reduced charge for
tangible personal property, labor, or both, or to provide indemnification for the
replacement or repair of tangible personal property, based on the occurrence of
specified events. The term "extended warranty" does not include an agreement,
otherwise meeting the definition of extended warranty in this subsection, if no
separate charge is made for the agreement and the value of the agreement is
included in the sales price of the tangible personal property covered by the
agreement. For purposes of this subsection, "sales price" has the same meaning
as in RCW 82.08.010.

(8) The term shall not include the sale of or charge made for labor and
services rendered in respect to the building, repairing, or improving of any street,
place, road, highway, easement, right of way, mass public transportation
terminal or parking facility, bridge, tunnel, or trestle which is owned by a
municipal corporation or political subdivision of the state or by the United States
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and which is used or to be used primarily for foot or vehicular traffic including
mass transportation vehicles of any kind.

(9) The term shall also not include sales of chemical sprays or washes to
persons for the purpose of postharvest treatment of fruit for the prevention of
scald, fungus, mold, or decay, nor shall it include sales of feed, seed, seedlings,
fertilizer, agents for enhanced pollination including insects such as bees, and
spray materials to: (a) Persons who participate in the federal conservation
reserve program, the environmental quality incentives program, the wetlands
reserve program, and the wildlife habitat incentives program, or their successors
administered by the United States department of agriculture; (b) farmers for the
purpose of producing for sale any agricultural product; and (c) farmers acting
under cooperative habitat development or access contracts with an organization
exempt from federal income tax under 26 U.S.C. Sec. 501(c)(3) or the
Washington state department of fish and wildlife to produce or improve wildlife
habitat on land that the farmer owns or leases.

(10) The term shall not include the sale of or charge made for labor and
services rendered in respect to the constructing, repairing, decorating, or
improving of new or existing buildings or other structures under, upon, or above
real property of or for the United States, any instrumentality thereof, or a county
or city housing authority created pursuant to chapter 35.82 RCW, including the
installing, or attaching of any article of tangible personal property therein or
thereto, whether or not such personal property becomes a part of the realty by
virtue of installation. Nor shall the term include the sale of services or charges
made for the clearing of land and the moving of earth of or for the United States,
any instrumentality thereof, or a county or city housing authority. Nor shall the
term include the sale of services or charges made for cleaning up for the United
States, or its instrumentalities, radioactive waste and other byproducts of
weapons production and nuclear research and development.

(11) The term shall not include the sale of or charge made for labor,
services, or tangible personal property pursuant to agreements providing
maintenance services for bus, rail, or rail fixed guideway equipment when a
regional transit authority is the recipient of the labor, services, or tangible
personal property, and a transit agency, as defined in RCW 81.104.015, performs
the labor or services.

Sec. 1005. RCW 82.08.0289 and 2002 ¢ 67 s 6 are each amended to read
as follows:

(1) The tax levied by RCW 82. 08 020 shall not apply to sales of:

epef&ted-te}epheﬂes)) Local service;

(b) Coin-operated telephone service; and

(c) Mobile telecommunications services, including any toll service,
provided to a customer whose place of primary use is outside this state.

(2) The definitions in RCW 82.04.065, as well as the definitions in this
subsection, apply to this section.

(a) ((n D~ A " s 3 .
el-&ss—ef—te}epheﬂe—seﬁ‘tee)) "Local service" means anc1llarv services and
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telecommunications service, other than toll service, provided to an individual
subscribing to a residential class of telephone service.

(b) "Toll service" does not include customer access line charges for access
to a toll calling network.

(¢) "Coin-operated telephone service" means a telecommunications service
paid for by inserting money into a telephone accepting direct deposits of money
to operate.

Sec. 1006. RCW 82.08.0289 and 1983 2nd ex.s. ¢ 3 s 30 are each amended
to read as follows:

(1) The tax levied by RCW 82.08.020 shall not apply to sales of:

(a) ((Netwotk—telephene—service—other—than—teH—service;—to—residential

operated-telephones)) Local service; and
(b) Coin-operated telephone service.
(2) As used in this section:

(a) (("Network—telephene—serviee" has—the—meaning—given—in—REW

ice)) "Local service" means ancillary services and
telecommunications service, as those terms are defined in RCW 82.04.065, other
than toll service, provided to an individual subscribing to a residential class of
telephone service.

((€e})) (b) "Toll service" does not include customer access line charges for
access to a toll calling network.

(c) "Coin-operated telephone service" means a telecommunications service
paid for by inserting money into a telephone accepting direct deposits of money
to operate.

Sec. 1007. RCW 82.04.060 and 2005 ¢ 514 s 102 are each amended to
read as follows:

"Sale at wholesale" or "wholesale sale" means: (1) Any sale of tangible
personal property, any sale of services defined as a retail sale in RCW
82.04.050(2)(a), any sale of amusement or recreation services as defined in
RCW 82.04.050(3)(a), any sale of canned software, any sale of an extended
warranty as defined in RCW 82.04.050(7), or any sale of ((telephone))
competitive telephone service, ancillary services, or telecommunications service
as those terms are defined in RCW 82.04.065, which is not a sale at retail; and
(2) any charge made for labor and services rendered for persons who are not
consumers, in respect to real or personal property, if such charge is expressly
defined as a retail sale by RCW 82.04.050 when rendered to or for consumers:
PROVIDED, That the term "real or personal property" as used in this subsection
shall not include any natural products named in RCW 82.04.100.

Sec. 1008. RCW 82.04.190 and 2005 c¢ 514 s 103 are each amended to
read as follows:
"Consumer" means the following:
(1) Any person who purchases, acquires, owns, holds, or uses any article of
tangible personal property irrespective of the nature of the person's business and
including, among others, without limiting the scope hereof, persons who install,
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repair, clean, alter, improve, construct, or decorate real or personal property of or
for consumers other than for the purpose (a) of resale as tangible personal
property in the regular course of business or (b) of incorporating such property
as an ingredient or component of real or personal property when installing,
repairing, cleaning, altering, imprinting, improving, constructing, or decorating
such real or personal property of or for consumers or (c¢) of consuming such
property in producing for sale a new article of tangible personal property or a
new substance, of which such property becomes an ingredient or component or
as a chemical used in processing, when the primary purpose of such chemical is
to create a chemical reaction directly through contact with an ingredient of a new
article being produced for sale or (d) of consuming the property purchased in
producing ferrosilicon which is subsequently used in producing magnesium for
sale, if the primary purpose of such property is to create a chemical reaction
directly through contact with an ingredient of ferrosilicon or (e) of satisfying the
person's obligations under an extended warranty as defined in RCW
82.04.050(7), if such tangible personal property replaces or becomes an
ingredient or component of property covered by the extended warranty without
intervening use by such person;

(2)(a) Any person engaged in any business activity taxable under RCW
82.04.290 or 82.04.2908; (b) any person who purchases, acquires, or uses any
((telephone)) competitive telephone service, ancillary services, or
telecommunications service as those terms are defined in RCW 82.04.065, other
than for resale in the regular course of business; (c) any person who purchases,
acquires, or uses any service defined in RCW 82.04.050(2)(a), other than for
resale in the regular course of business or for the purpose of satisfying the
person's obligations under an extended warranty as defined in RCW
82.04.050(7); (d) any person who purchases, acquires, or uses any amusement
and recreation service defined in RCW 82.04.050(3)(a), other than for resale in
the regular course of business; (¢) any person who is an end user of software;
and (f) any person who purchases or acquires an extended warranty as defined in
RCW 82.04.050(7) other than for resale in the regular course of business;

(3) Any person engaged in the business of contracting for the building,
repairing or improving of any street, place, road, highway, easement, right of
way, mass public transportation terminal or parking facility, bridge, tunnel, or
trestle which is owned by a municipal corporation or political subdivision of the
state of Washington or by the United States and which is used or to be used
primarily for foot or vehicular traffic including mass transportation vehicles of
any kind as defined in RCW 82.04.280, in respect to tangible personal property
when such person incorporates such property as an ingredient or component of
such publicly owned street, place, road, highway, easement, right of way, mass
public transportation terminal or parking facility, bridge, tunnel, or trestle by
installing, placing or spreading the property in or upon the right of way of such
street, place, road, highway, easement, bridge, tunnel, or trestle or in or upon the
site of such mass public transportation terminal or parking facility;

(4) Any person who is an owner, lessee or has the right of possession to or
an easement in real property which is being constructed, repaired, decorated,
improved, or otherwise altered by a person engaged in business, excluding only
(a) municipal corporations or political subdivisions of the state in respect to
labor and services rendered to their real property which is used or held for public
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road purposes, and (b) the United States, instrumentalities thereof, and county
and city housing authorities created pursuant to chapter 35.82 RCW in respect to
labor and services rendered to their real property. Nothing contained in this or
any other subsection of this definition shall be construed to modify any other
definition of "consumer";

(5) Any person who is an owner, lessee, or has the right of possession to
personal property which is being constructed, repaired, improved, cleaned,
imprinted, or otherwise altered by a person engaged in business;

(6) Any person engaged in the business of constructing, repairing,
decorating, or improving new or existing buildings or other structures under,
upon, or above real property of or for the United States, any instrumentality
thereof, or a county or city housing authority created pursuant to chapter 35.82
RCW, including the installing or attaching of any article of tangible personal
property therein or thereto, whether or not such personal property becomes a part
of the realty by virtue of installation; also, any person engaged in the business of
clearing land and moving earth of or for the United States, any instrumentality
thereof, or a county or city housing authority created pursuant to chapter 35.82
RCW. Any such person shall be a consumer within the meaning of this
subsection in respect to tangible personal property incorporated into, installed in,
or attached to such building or other structure by such person, except that
consumer does not include any person engaged in the business of constructing,
repairing, decorating, or improving new or existing buildings or other structures
under, upon, or above real property of or for the United States, or any
instrumentality thereof, if the investment project would qualify for sales and use
tax deferral under chapter 82.63 RCW if undertaken by a private entity;

(7) Any person who is a lessor of machinery and equipment, the rental of
which is exempt from the tax imposed by RCW 82.08.020 under RCW
82.08.02565, with respect to the sale of or charge made for tangible personal
property consumed in respect to repairing the machinery and equipment, if the
tangible personal property has a useful life of less than one year. Nothing
contained in this or any other subsection of this section shall be construed to
modify any other definition of "consumer";

(8) Any person engaged in the business of cleaning up for the United States,
or its instrumentalities, radioactive waste and other byproducts of weapons
production and nuclear research and development; and

(9) Any person who is an owner, lessee, or has the right of possession of
tangible personal property that, under the terms of an extended warranty as
defined in RCW 82.04.050(7), has been repaired or is replacement property, but
only with respect to the sale of or charge made for the repairing of the tangible
personal property or the replacement property.

Sec. 1009. RCW 82.14B.020 and 2002 c 341 s 7 are each amended to read
as follows:

As used in this chapter:

(1) "Emergency services communication system" means a multicounty,
countywide, or districtwide radio or landline communications network,
including an enhanced 911 telephone system, which provides rapid public access
for coordinated dispatching of services, personnel, equipment, and facilities for
police, fire, medical, or other emergency services.
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(2) "Enhanced 911 telephone system" means a public telephone system
consisting of a network, data base, and on-premises equipment that is accessed
by dialing 911 and that enables reporting police, fire, medical, or other
emergency situations to a public safety answering point. The system includes
the capability to selectively route incoming 911 calls to the appropriate public
safety answering point that operates in a defined 911 service area and the
capability to automatically display the name, address, and telephone number of
incoming 911 calls at the appropriate public safety answering point.

(3) "Switched access line" means the telephone service line which connects
a subscriber's main telephone(s) or equivalent main telephone(s) to the local
exchange company's switching office.

(4) "Local exchange company" has the meaning ascribed to it in RCW
80.04.010.

(5) "Radio access line" means the telephone number assigned to or used by
a subscriber for two-way local wireless voice service available to the public for
hire from a radio communications service company. Radio access lines include,
but are not limited to, radio-telephone communications lines used in cellular
telephone service, personal communications services, and network radio access
lines, or their functional and competitive equivalent. Radio access lines do not
include lines that provide access to one-way signaling service, such as paging
service, or to communications channels suitable only for data transmission, or to
nonlocal radio access line service, such as wireless roaming service, or to a
private telecommunications system.

(6) "Radio communications service company" has the meaning ascribed to
it in RCW 80.04.010, except that it does not include radio paging providers. It
does include those persons or entities that provide commercial mobile radio
services, as defined by 47 U.S.C. Sec. 332(d)(1), and both facilities-based and
nonfacilities-based resellers.

(7) "Private telecommunications system" has the meaning ascribed to it in
RCW 80.04.010.

(8) "Subscriber" means the retail purchaser of telephone service as
telephone service is defined in RCW ((82-04-065(3))) 82.16.010.

(9) "Place of primary use" has the meaning ascribed to it in ((the—federal

i teatt i P )) RCW 82.04.065.

Sec. 1010. RCW 82.72.010 and 2004 ¢ 254 s 3 are each amended to read
as follows:

The definitions in this section apply throughout this chapter unless the
context clearly requires otherwise.

(1) "Switched access line" has the meaning provided in RCW 82.14B.020.

(2) "Local exchange company" has the meaning provided in RCW
80.04.010.

(3) "Subscriber" means the retail purchaser of telephone service as
telephone service is defined in RCW ((82-04-065(3))) 82.16.010.

(4) "Telephone program excise taxes" means the taxes on switched access
lines imposed by RCW 43.20A.725 and 80.36.430.

Sec. 1011. RCW 82.32.555 and 2004 ¢ 76 s 1 are each amended to read as
follows:
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If a taxing jurisdiction does not subject some charges for ((telephene))
ancillary services or telecommunications service, as those terms are defined in
RCW 82.04.065, to taxation, but these charges are aggregated with and not
separately stated from charges that are subject to taxation, then the charges for
nontaxable ((telephene)) ancillary services or telecommunications service, as
those terms are defined in RCW 82.04.065, may be subject to taxation unless the
((telephone)) telecommunications service ((ex)) provider or ancillary services
provider can reasonably identify charges not subject to the tax, charge, or fee
from its books and records that are kept in the regular course of business and for
purposes other than merely allocating the sales price of an aggregated charge to
the individually aggregated items.

Sec. 1012. RCW 35A.82.055 and 2002 ¢ 179 s 4 are each amended to read
as follows:

Any code city which imposes a license fee or tax upon the business activity
of engaging in the telephone business, as defined in RCW ((82-:04-065))
82.16.010, which is measured by gross receipts or gross income from the
business shall impose the tax at a uniform rate on all persons engaged in the
telephone business in the code city.

This section does not apply to the providing of competitive telephone
service as defined in RCW 82.04.065 or to the providing of payphone service as
defined in RCW 35.21.710.

Sec. 1013. RCW 35A.82.060 and 2002 ¢ 67 s 10 are each amended to read
as follows:

(1) Any code city which imposes a license fee or tax upon the business
activity of engaging in the telephone business which is measured by gross
receipts or gross income may impose the fee or tax, if it desires, on one hundred
percent of the total gross revenue derived from intrastate toll telephone services
subject to the fee or tax: PROVIDED, That the city shall not impose the fee or
tax on that portion of network telephone service which represents charges to
another telecommunications company, as defined in RCW 80.04.010, for
connecting fees, switching charges, or carrier access charges relating to
intrastate toll telephone services, or for access to, or charges for, interstate
services, or charges for network telephone service that is purchased for the
purpose of resale, or charges for mobile telecommunications services provided
to customers whose place of primary use is not within the city.

(2) Any city that imposes a license tax or fee under subsection (1) of this
section has the authority, rights, and obligations of a taxing jurisdiction as
provided in RCW 82.32.490 through 82.32.510.

(3) The definitions in RCW 82.04.065 and 82.16.010 apply to this section.

Sec. 1014. RCW 35A.82.060 and 1989 ¢ 103 s 3 are each amended to read
as follows:

Any code city which imposes a license fee or tax upon the business activity
of engaging in the telephone business, as defined in RCW ((82:04-065))
82.16.010, which is measured by gross receipts or gross income may impose the
fee or tax, if it desires, on one hundred percent of the total gross revenue derived
from intrastate toll telephone services subject to the fee or tax: PROVIDED,
That the city shall not impose the fee or tax on that portion of network telephone
service, as defined in RCW ((82:64-065)) 82.16.010, which represents charges to
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another telecommunications company, as defined in RCW 80.04.010, for
connecting fees, switching charges, or carrier access charges relating to
intrastate toll telephone services, or for access to, or charges for, interstate
services, or charges for network telephone service that is purchased for the
purpose of resale.

Sec. 1015. RCW 35A.82.065 and 1989 ¢ 103 s 4 are each amended to read
as follows:

Notwithstanding RCW 35.21.714 or 35A.82.060, any city or town which
imposes a tax upon business activities measured by gross receipts or gross
income from sales, may impose such tax on that portion of network telephone
service, as defined in RCW ((82:04-065)) 82.16.010, which represents charges to
another telecommunications company, as defined in RCW 80.04.010, for
connecting fees, switching charges, or carrier access charges relating to
intrastate toll services, or charges for network telephone service that is
purchased for the purpose of resale. Such tax shall be levied at the same rate as
is applicable to other competitive telephone service as defined in RCW
82.04.065.

Sec. 1016. RCW 35.21.712 and 2002 ¢ 179 s 2 are each amended to read
as follows:

Any city which imposes a license fee or tax upon the business activity of
engaging in the telephone business, as defined in RCW ((82:64-065)) 82.16.010,
which is measured by gross receipts or gross income from the business shall
impose the tax at a uniform rate on all persons engaged in the telephone business
in the city.

This section does not apply to the providing of competitive telephone
service as defined in RCW 82.04.065 or to the providing of payphone service as
defined in RCW 35.21.710.

Sec. 1017. RCW 35.21.714 and 2002 ¢ 67 s 9 are each amended to read as
follows:

(1) Any city which imposes a license fee or tax upon the business activity of
engaging in the telephone business which is measured by gross receipts or gross
income may impose the fee or tax, if it desires, on one hundred percent of the
total gross revenue derived from intrastate toll telephone services subject to the
fee or tax: PROVIDED, That the city shall not impose the fee or tax on that
portion of network telephone service which represents charges to another
telecommunications company, as defined in RCW 80.04.010, for connecting
fees, switching charges, or carrier access charges relating to intrastate toll
telephone services, or for access to, or charges for, interstate services, or charges
for network telephone service that is purchased for the purpose of resale, or
charges for mobile telecommunications services provided to customers whose
place of primary use is not within the city.

(2) Any city that imposes a license tax or fee under subsection (1) of this
section has the authority, rights, and obligations of a taxing jurisdiction as
provided in RCW 82.32.490 through 82.32.510.

(3) The definitions in RCW 82.04.065 and 82.16.010 apply to this section.

Sec. 1018. RCW 35.21.714 and 1989 ¢ 103 s 1 are each amended to read
as follows:
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Any city which imposes a license fee or tax upon the business activity of
engaging in the telephone business, as defined in RCW ((82-04-065)) 82.16.010,
which is measured by gross receipts or gross income may impose the fee or tax,
if it desires, on one hundred percent of the total gross revenue derived from
intrastate toll telephone services subject to the fee or tax: PROVIDED, That the
city shall not impose the fee or tax on that portion of network telephone service,
as defined in RCW ((82-04-065)) 82.16.010, which represents charges to another
telecommunications company, as defined in RCW 80.04.010, for connecting
fees, switching charges, or carrier access charges relating to intrastate toll
telephone services, or for access to, or charges for, interstate services, or charges
for network telephone service that is purchased for the purpose of resale.

Sec. 1019. RCW 35.21.715 and 1989 ¢ 103 s 2 are each amended to read
as follows:

Notwithstanding RCW 35.21.714 or 35A.82.060, any city or town which
imposes a tax upon business activities measured by gross receipts or gross
income from sales, may impose such tax on that portion of network telephone
service, as defined in RCW ((82:04-065)) 82.16.010, which represents charges to
another telecommunications company, as defined in RCW 80.04.010, for
connecting fees, switching charges, or carrier access charges relating to
intrastate toll services, or charges for network telephone service that is
purchased for the purpose of resale. Such tax shall be levied at the same rate as
is applicable to other competitive telephone service as defined in RCW
82.04.065.

Sec. 1020. RCW 35.21.860 and 2000 c 83 s 8 are each amended to read as
follows:

(1) No city or town may impose a franchise fee or any other fee or charge of
whatever nature or description upon the light and power, or gas distribution
businesses, as defined in RCW 82.16.010, or telephone business, as defined in
RCW ((82:64-065)) 82.16.010, or service provider for use of the right of way,
except:

(a) A tax authorized by RCW 35.21.865 may be imposed;

(b) A fee may be charged to such businesses or service providers that
recovers actual administrative expenses incurred by a city or town that are
directly related to receiving and approving a permit, license, and franchise, to
inspecting plans and construction, or to the preparation of a detailed statement
pursuant to chapter 43.21C RCW;

(c) Taxes permitted by state law on service providers;

(d) Franchise requirements and fees for cable television services as allowed
by federal law; and

(e) A site-specific charge pursuant to an agreement between the city or town
and a service provider of personal wireless services acceptable to the parties for:

(1) The placement of new structures in the right of way regardless of height,
unless the new structure is the result of a mandated relocation in which case no
charge will be imposed if the previous location was not charged;

(i) The placement of replacement structures when the replacement is
necessary for the installation or attachment of wireless facilities, and the overall
height of the replacement structure and the wireless facility is more than sixty
feet; or
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(iii) The placement of personal wireless facilities on structures owned by the
city or town located in the right of way. However, a site-specific charge shall not
apply to the placement of personal wireless facilities on existing structures,
unless the structure is owned by the city or town.

A city or town is not required to approve the use permit for the placement of
a facility for personal wireless services that meets one of the criteria in this
subsection absent such an agreement. If the parties are unable to agree on the
amount of the charge, the service provider may submit the amount of the charge
to binding arbitration by serving notice on the city or town. Within thirty days of
receipt of the initial notice, each party shall furnish a list of acceptable
arbitrators. The parties shall select an arbitrator; failing to agree on an arbitrator,
each party shall select one arbitrator and the two arbitrators shall select a third
arbitrator for an arbitration panel. The arbitrator or arbitrators shall determine
the charge based on comparable siting agreements involving public land and
rights of way. The arbitrator or arbitrators shall not decide any other disputed
issues, including but not limited to size, location, and zoning requirements.
Costs of the arbitration, including compensation for the arbitrator's services,
must be borne equally by the parties participating in the arbitration and each
party shall bear its own costs and expenses, including legal fees and witness
expenses, in connection with the arbitration proceeding.

(2) Subsection (1) of this section does not prohibit franchise fees imposed
on an electrical energy, natural gas, or telephone business, by contract existing
on April 20, 1982, with a city or town, for the duration of the contract, but the
franchise fees shall be considered taxes for the purposes of the limitations
established in RCW 35.21.865 and 35.21.870 to the extent the fees exceed the
costs allowable under subsection (1) of this section.

Sec. 1021. RCW 35.102.020 and 2003 ¢ 79 s 2 are each amended to read
as follows:

Chapter 79, Laws of 2003 does not apply to taxes on any service that
historically or traditionally has been taxed as a utility business for municipal tax
purposes, such as:

(1) A light and power business or a natural gas distribution business, as
defined in RCW 82.16.010;

(2) A telephone business, as defined in RCW ((82-04-065)) 82.16.010;

(3) Cable television services;

(4) Sewer or water services;

(5) Drainage services;

(6) Solid waste services; or

(7) Steam services.

Sec. 1022. RCW 82.04.530 and 2004 ¢ 153 s 410 are each amended to
read as follows:

For purposes of this chapter, a ((telephene-business)) telecommunications
service provider other than a mobile telecommunications service provider must
calculate gross proceeds of ((retail)) sales in a manner consistent with the
sourcing rules provided in RCW 82.32.520. The department may adopt rules to
implement this section, including rules that provide a formulary method of
determining gross proceeds that reasonably approximates the taxable activity of
a telephone business.
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Sec. 1023. RCW 82.16.010 and 1996 ¢ 150 s 1 are each amended to read
as follows:

For the purposes of this chapter, unless otherwise required by the context:

(1) "Railroad business" means the business of operating any railroad, by
whatever power operated, for public use in the conveyance of persons or
property for hire. It shall not, however, include any business herein defined as
an urban transportation business.

(2) "Express business" means the business of carrying property for public
hire on the line of any common carrier operated in this state, when such common
carrier is not owned or leased by the person engaging in such business.

(3) "Railroad car business" means the business of operating stock cars,
furniture cars, refrigerator cars, fruit cars, poultry cars, tank cars, sleeping cars,
parlor cars, buffet cars, tourist cars, or any other kinds of cars used for
transportation of property or persons upon the line of any railroad operated in
this state when such railroad is not owned or leased by the person engaging in
such business.

(4) "Water distribution business" means the business of operating a plant or
system for the distribution of water for hire or sale.

(5) "Light and power business" means the business of operating a plant or
system for the generation, production or distribution of electrical energy for hire
or sale and/or for the wheeling of electricity for others.

(6) "Telegraph business" means the business of affording telegraphic
communication for hire.

(7) "Gas distribution business" means the business of operating a plant or
system for the production or distribution for hire or sale of gas, whether
manufactured or natural.

(8) "Motor transportation business" means the business (except urban
transportation business) of operating any motor propelled vehicle by which
persons or property of others are conveyed for hire, and includes, but is not
limited to, the operation of any motor propelled vehicle as an auto transportation
company (except urban transportation business), common carrier or contract
carrier as defined by RCW 81.68.010 and §1.80.010: PROVIDED, That "motor
transportation business" shall not mean or include the transportation of logs or
other forest products exclusively upon private roads or private highways.

(9) "Urban transportation business" means the business of operating any
vehicle for public use in the conveyance of persons or property for hire, insofar
as (a) operating entirely within the corporate limits of any city or town, or within
five miles of the corporate limits thereof, or (b) operating entirely within and
between cities and towns whose corporate limits are not more than five miles
apart or within five miles of the corporate limits of either thereof. Included
herein, but without limiting the scope hereof, is the business of operating
passenger vehicles of every type and also the business of operating cartage,
pickup, or delivery services, including in such services the collection and
distribution of property arriving from or destined to a point within or without the
state, whether or not such collection or distribution be made by the person
performing a local or interstate line-haul of such property.

(10)(a) "Public service business" means any of the businesses defined in
((subdivistens)) subsections (1), (2), (3), (4), (5), (6), (7), (8), and (9) of this
section or any business subject to control by the state, or having the powers of
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eminent domain and the duties incident thereto, or any business hereafter
declared by the legislature to be of a public service nature, except telephone
business ((as deﬁﬂed—m—PcG‘ALSQ—GAl—Géé)) and low-level radioactive waste site
operating companies as redefined in RCW 81.04.010. It includes, among others,
without limiting the scope hereof: Airplane transportation, boom, dock, ferry,
pipe line, toll bridge, toll logging road, water transportation and wharf
businesses.

(b) The definitions in this subsection (10)(b) apply throughout this
subsection (10).

(i) "Competitive telephone service" has the same meaning as in RCW
82.04.065.

(i) "Network telephone service" means the providing by any person of
access to a telephone network, telephone network switching service, toll service,
or coin telephone services, or the providing of telephonic, video, data, or similar
communication or transmission for hire, via a telephone network, toll line or
channel, cable, microwave, or similar communication or transmission system.
"Network telephone service" includes the provision of transmission to and from
the site of an internet provider via a telephone network, toll line or channel,

cable, microwave, or similar communication or transmission system. "Network
telephone service" does not include the providing of competitive telephone

service, the providing of cable television service, the providing of broadcast
services by radio or television stations, nor the provision of internet service as
defined in RCW_82.04.297, including the reception of dial-in connection,
provided at the site of the internet service provider.

(iii) "Telephone business" means the business of providing network
telephone service. It includes cooperative or farmer line telephone companies or
associations operating an exchange.

(iv) "Telephone service" means competitive telephone service or network
telephone service, or both, as defined in (b)(i) and (ii) of this subsection.

(11) "Tugboat business" means the business of operating tugboats,
towboats, wharf boats or similar vessels in the towing or pushing of vessels,
barges or rafts for hire.

(12) "Gross income" means the value proceeding or accruing from the
performance of the particular public service or transportation business involved,
including operations incidental thereto, but without any deduction on account of
the cost of the commodity furnished or sold, the cost of materials used, labor
costs, interest, discount, delivery costs, taxes, or any other expense whatsoever
paid or accrued and without any deduction on account of losses.

(13) The meaning attributed, in chapter 82.04 RCW, to the term "tax year,"
"person," "value proceeding or accruing," "business," "engaging in business,"
"in this state," "within this state," "cash discount" and "successor" shall apply
equally in the provisions of this chapter.

Sec. 1024. RCW 82.14B.030 and 2002 c 341 s 8 and 2002 ¢ 67 § 8 are
each reenacted and amended to read as follows:

(1) The legislative authority of a county may impose a county enhanced 911
excise tax on the use of switched access lines in an amount not exceeding fifty
cents per month for each switched access line. The amount of tax shall be
uniform for each switched access line. Each county shall provide notice of such
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tax to all local exchange companies serving in the county at least sixty days in
advance of the date on which the first payment is due.

(2) The legislative authority of a county may also impose a county enhanced
911 excise tax on the use of radio access lines whose place of primary use is
located within the county in an amount not exceeding fifty cents per month for
each radio access line. The amount of tax shall be uniform for each radio access
line. ((Fheleocation-of-aradio-aceesstine-is-the-eustomer'splace-of primary-use
&s—éeﬁ&ed—m—RG“LSQ—Gél—%é—)) The county shall prov1de notice of such tax to
all radio communications service companies serving in the county at least sixty
days in advance of the date on which the first payment is due. Any county
imposing this tax shall include in its ordinance a refund mechanism whereby the
amount of any tax ordered to be refunded by the judgment of a court of record,
or as a result of the resolution of any appeal therefrom, shall be refunded to the
radio communications service company or local exchange company that
collected the tax, and those companies shall reimburse the subscribers who paid
the tax. The ordinance shall further provide that to the extent the subscribers
who paid the tax cannot be identified or located, the tax paid by those
subscribers shall be returned to the county.

(3) A state enhanced 911 excise tax is imposed on all switched access lines
in the state. The amount of tax shall not exceed twenty cents per month for each
switched access line. The tax shall be uniform for each switched access line.
The tax imposed under this subsection shall be remitted to the department of
revenue by local exchange companies on a tax return provided by the
department. Tax proceeds shall be deposited by the treasurer in the enhanced
911 account created in RCW 38.52.540.

(4) A state enhanced 911 excise tax is imposed on all radio access lines
whose place of primary use is located within the state in an amount of twenty
cents per month for each radio access line. The tax shall be uniform for each
radio access line. The tax imposed under this section shall be remitted to the
department of revenue by radio communications service companies, including
those companies that resell radio access lines, on a tax return provided by the
department. Tax proceeds shall be deposited by the treasurer in the enhanced
911 account created in RCW 38.52.540. The tax imposed under this section is
not subject to the state sales and use tax or any local tax.

(5) By August 31st of each year the state enhanced 911 coordinator shall
recommend the level for the next year of the state enhanced 911 excise tax
imposed by subsection (3) of this section, based on a systematic cost and
revenue analysis, to the utilities and transportation commission.  The
commission shall by the following October 31st determine the level of the state
enhanced 911 excise tax for the following year.

PART XI
DURABLE MEDICAL EQUIPMENT

Sec. 1101. RCW 82.08.0283 and 2004 ¢ 153 s 101 are each amended to
read as follows:

(1) The tax levied by RCW 82.08.020 shall not apply to sales of:
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(a) Prosthetic devices prescribed, fitted, or furnished for an individual by a
person licensed under the laws of this state to prescribe, fit, or furnish prosthetic
devices, and the components of such prosthetic devices;

(b) Medicines of mineral, animal, and botanical origin prescribed,
administered, dispensed, or used in the treatment of an individual by a person
licensed under chapter 18.36A RCW; and

(c) Medically prescribed oxygen, including, but not limited to, oxygen
concentrator systems, oxygen enricher systems, liquid oxygen systems, and
gaseous, bottled oxygen systems prescribed for an individual by a person
licensed under chapter 18.57 or 18.71 RCW for use in the medical treatment of
that individual.

(2) In addition, the tax levied by RCW 82.08.020 shall not apply to charges
made for labor and services rendered in respect to the repairing, cleaning,
altering, or improving of any of the items exempted under subsection (1) of this
section.

(3) The exemption in subsection (1) of this section shall not apply to sales of
durable medical equipment, other than as specified in subsection (1)(c) of this
section, or mobility enhancing equipment.

(4) The definitions in this subsection apply throughout this section.

(a) "Prosthetic device" means a replacement, corrective, or supportive
device, including repair and replacement parts for a prosthetic device, worn on
or in the body to:

(1) Artificially replace a missing portion of the body;

(ii) Prevent or correct a physical deformity or malfunction; or

(iii) Support a weak or deformed portion of the body.

(b) "Durable medical equipment" means equipment, including repair and
replacement parts for durable medical equipment that:

(i) Can withstand repeated use;

(i1) Is primarily and customarily used to serve a medical purpose;

(iii) Generally is not useful to a person in the absence of illness or injury;
and

(iv) ((Peesnetwerk)) Is not worn in or on the body.

(c) "Mobility enhancing equipment" means equipment, including repair and
replacement parts for mobility enhancing equipment that:

(1) Is primarily and customarily used to provide or increase the ability to
move from one place to another and that is appropriate for use either in a home
or a motor vehicle;

(i) Is not generally used by persons with normal mobility; and

(iii) Does not include any motor vehicle or equipment on a motor vehicle
normally provided by a motor vehicle manufacturer.

(d) The terms "durable medical equipment" and "mobility enhancing
equipment" are mutually exclusive.

Sec. 1102. RCW 82.12.0277 and 2004 ¢ 153 s 109 are each amended to
read as follows:
(1) The provisions of this chapter shall not apply in respect to the use of:
(a) Prosthetic devices prescribed, fitted, or furnished for an individual by a
person licensed under the laws of this state to prescribe, fit, or furnish prosthetic
devices, and the components of such prosthetic devices;
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(b) Medicines of mineral, animal, and botanical origin prescribed,
administered, dispensed, or used in the treatment of an individual by a person
licensed under chapter 18.36 A RCW; and

(c) Medically prescribed oxygen, including, but not limited to, oxygen
concentrator systems, oxygen enricher systems, liquid oxygen systems, and
gaseous, bottled oxygen systems prescribed for an individual by a person
licensed under chapter 18.57 or 18.71 RCW for use in the medical treatment of
that individual.

(2) In addition, the provisions of this chapter shall not apply in respect to the
use of labor and services rendered in respect to the repairing, cleaning, altering,
or improving of any of the items exempted under subsection (1) of this section.

(3) The exemption provided by subsection (1) of this section shall not apply
to the use of durable medical equipment, other than as specified in subsection
(1)(c) of this section, or mobility enhancing equipment.

(4) "Prosthetic device," "durable medical equipment,” and "mobility
enhancing equipment" have the same meanings as in RCW 82.08.0283.

Sec. 1103. RCW 82.08.803 and 2004 ¢ 153 s 104 are each amended to
read as follows:

((Fhe-taxlevied- by REW-82.08.020-shall net-apply-te)) (1) An exemption
from the tax imposed by RCW 82.08.020 in the form of a refund is provided for
sales of nebulizers, including repair ((and)), replacement, and component parts
for such nebulizers, for human use pursuant to a prescription. In addition, the
tax levied by RCW 82.08.020 shall not apply to charges made for labor and
services rendered in respect to the repairing, cleaning, altering, or improving of
nebulizers. "Nebulizer" means a device, not a building fixture, that converts a
liquid medication into a mist so that it can be inhaled.

(2) Sellers shall collect tax on sales subject to this exemption. The buyer

shall apply for a refund directly from the department in a form and manner
prescribed by the department.

Sec. 1104. RCW 82.12.803 and 2004 ¢ 153 s 105 are each amended to
read as follows:

(1) The provisions of this chapter shall not apply in respect to the use of
nebulizers, including repair ((and)), replacement, and component parts for such
nebulizers, for human use pursuant to a prescription. In addition, the provisions
of this chapter shall not apply in respect to labor and services rendered in respect
to the repairing, cleaning, altering, or improving of nebulizers. "Nebulizer" has
the same meaning as in RCW 82.08.803.

(2) Sellers obligated to collect use tax shall collect tax on sales subject to
this exemption. The buyer shall apply for a refund directly from the department
in a form and manner prescribed by the department.

PART XII
EXEMPTION ADMINISTRATION AND CREDIT PROVISIONS

Sec. 1201. RCW 82.04.470 and 2003 c 168 s 204 are each amended to
read as follows:
(1) Unless a seller has taken from the buyer a resale certificate, the burden
of proving that a sale of tangible personal property, or of services, was not a sale
at retail shall be upon the person who made it.
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(2) If a seller does not receive a resale certificate at the time of the sale, have
a resale certificate on file at the time of the sale, or obtain a resale certificate
from the buyer within a reasonable time after the sale, the seller shall remain
liable for the tax as provided in RCW 82.08.050, unless the seller can
demonstrate facts and circumstances according to rules adopted by the
department of revenue that show the sale was properly made without payment of
sales tax.

(3) ((Resale—certificates-shall-be-valid—for-a-period-of four-yearsfrom-the
date-theeertifieateisprovided-to-theseler:

))) The department may provide by rule for suggested forms for resale
certificates or equivalent documents containing the information that will be
accepted as resale certificates. The department shall provide by rule the
categories of items or services that must be specified on resale certificates and
the business classifications that may use a blanket resale certificate.

((6))) (4) As used in this section, "resale certificate” means documentation
provided by a buyer to a seller stating that the purchase is for resale in the
regular course of business, or that the buyer is exempt from retail sales tax, and
containing the following information:

(a) The name and address of the buyer;

(b) The uniform business identifier or revenue registration number of the
buyer, if the buyer is required to be registered;

(c) The type of business engaged in;

(d) The categories of items or services to be purchased for resale or that are
exempt, unless the buyer ((is—+in-a-business-elassifieation-that-may)) presents a
blanket resale certificate ((as-provided-by-the-department-byrule));

(e) The date on which the certificate was provided;

(f) A statement that the items or services purchased either: (i) Are
purchased for resale in the regular course of business; or (ii) are exempt from tax
pursuant to statute;

(g) A statement that the buyer acknowledges that the buyer is solely
responsible for purchasing within the categories specified on the certificate and
that misuse of the resale or exemption privilege claimed on the certificate
subjects the buyer to a penalty of fifty percent of the tax due, in addition to the
tax, interest, and any other penalties imposed by law;

(h) The name of the individual authorized to sign the certificate, printed in a
legible fashion;

(1) The signature of the authorized individual; and

(j) The name of the seller.

((€6))) (5) Subsection ((59)) (4)(h), (i), and (j) of this section does not apply
if the certificate is provided in a format other than paper. If the certificate is
provided in a format other than paper, the name of the individual providing the
certificate must be included in the certificate.

Sec. 1202. RCW 82.08.050 and 2003 ¢ 168 s 203, 2003 ¢ 76 s 3, and 2003
¢ 53 5400 are each reenacted and amended to read as follows:

(1) The tax hereby imposed shall be paid by the buyer to the seller, and each
seller shall collect from the buyer the full amount of the tax payable in respect to
each taxable sale in accordance with the schedule of collections adopted by the
department pursuant to the provisions of RCW 82.08.060.
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(2) The tax required by this chapter, to be collected by the seller, shall be
deemed to be held in trust by the seller until paid to the department, and any
seller who appropriates or converts the tax collected to his or her own use or to
any use other than the payment of the tax to the extent that the money required to
be collected is not available for payment on the due date as prescribed in this
chapter is guilty of a gross misdemeanor.

(3) In case any seller fails to collect the tax herein imposed or, having
collected the tax, fails to pay it to the department in the manner prescribed by
this chapter, whether such failure is the result of his or her own acts or the result
of acts or conditions beyond his or her control, he or she shall, nevertheless, be
personally liable to the state for the amount of the tax, unless the seller has taken
from the buyer a resale certificate under RCW 82.04.470, a copy of a direct pay
permit issued under RCW 82.32.087, a direct mail form under section 501(5) of
this act, or other information required under the streamlined sales and use tax
agreement, or information required under rules adopted by the department.

(4) Sellers shall not be relieved from personal liability for the amount of the
tax unless they maintain proper records of exempt transactions and provide them
to the department when requested.

((4))) (5) Sellers are not relieved from personal liability for the amount of
tax if they fraudulently fail to collect the tax or if they solicit purchasers to
participate in an unlawful claim of exemption.

(6) Sellers are not relieved from personal liability for the amount of tax if
they accept an exemption certificate from a purchaser claiming an entity-based

(a) The subject of the transaction sought to be covered by the exemption
certificate is actually received by the purchaser at a location operated by the
seller in Washington; and

b) Washington provides an exemption certificate that clearly and
affirmatively indicates that the claimed exemption is not available in
Washington. Graying out exemption reason types on a uniform form and
posting it on the department's web site is a clear and affirmative indication that
the grayed out exemptions are not available.

(7)(a) Sellers are relieved from personal liability for the amount of tax if
they obtain a fully completed exemption certificate or capture the relevant data
elements required under the streamlined sales and use tax agreement within

ninety days, or a longer period as may be provided by rule by the department,
subsequent to the date of sale.

(b) If the seller has not obtained an exemption certificate or all relevant data
elements required under the streamlined sales and use tax agreement within the
period allowed subsequent to the date of sale, the seller may., within one hundred
twenty days. or a longer period as may be provided by rule by the department,
subsequent to a request for substantiation by the department, either prove that
the transaction was not subject to tax by other means or obtain a fully completed
exemption certificate from the purchaser, taken in good faith.

(¢) Sellers are relieved from personal liability for the amount of tax if they

obtain a blanket exemption certificate for a purchaser with which the seller has a

recurring business relationship. The department may not request from a seller
renewal of blanket certificates or updates of exemption certificate information or

data elements if there is a recurring business relationship between the buyer and
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seller. For purposes of this subsection (7)(c). a "recurring business relationship"
means at least one sale transaction within a period of twelve consecutive months.

(8) The amount of tax, until paid by the buyer to the seller or to the
department, shall constitute a debt from the buyer to the seller and any seller
who fails or refuses to collect the tax as required with intent to violate the
provisions of this chapter or to gain some advantage or benefit, either direct or
indirect, and any buyer who refuses to pay any tax due under this chapter is
guilty of a misdemeanor.

((5)) (9) The tax required by this chapter to be collected by the seller shall
be stated separately from the selling price in any sales invoice or other
instrument of sale. On all retail sales through vending machines, the tax need
not be stated separately from the selling price or collected separately from the
buyer. For purposes of determining the tax due from the buyer to the seller and
from the seller to the department it shall be conclusively presumed that the
selling price quoted in any price list, sales document, contract or other
agreement between the parties does not include the tax imposed by this chapter,
but if the seller advertises the price as including the tax or that the seller is
paying the tax, the advertised price shall not be considered the selling price.

((66))) (10) Where a buyer has failed to pay to the seller the tax imposed by
this chapter and the seller has not paid the amount of the tax to the department,
the department may, in its discretion, proceed directly against the buyer for
collection of the tax, in which case a penalty of ten percent may be added to the
amount of the tax for failure of the buyer to pay the same to the seller, regardless
of when the tax may be collected by the department; and all of the provisions of
chapter 82.32 RCW, including those relative to interest and penalties, shall apply
in addition; and, for the sole purpose of applying the various provisions of
chapter 82.32 RCW, the twenty-fifth day of the month following the tax period
in which the purchase was made shall be considered as the due date of the tax.

(M) (11) Notwithstanding subsections (1) through ((¢6})) (10) of this
section, any person making sales is not obligated to collect the tax imposed by
this chapter if:

(a) The person's activities in this state, whether conducted directly or
through another person, are limited to:

(1) The storage, dissemination, or display of advertising;

(1) The taking of orders; or

(iii) The processing of payments; and

(b) The activities are conducted electronically via a web site on a server or
other computer equipment located in Washington that is not owned or operated
by the person making sales into this state nor owned or operated by an affiliated
person. "Affiliated persons" has the same meaning as provided in RCW
82.04.424.

((68))) (12) Subsection ((€H)) (11) of this section expires when: (a) The
United States congress grants individual states the authority to impose sales and
use tax collection duties on remote sellers; or (b) it is determined by a court of
competent jurisdiction, in a judgment not subject to review, that a state can
impose sales and use tax collection duties on remote sellers.

(13) For purposes of this section. "seller" includes a certified service
provider, as defined in RCW 82.32.020, acting as agent for the seller.
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Sec. 1203. RCW 82.12.035 and 2005 ¢ 514 s 108 are each amended to
read as follows:

A credit shall be allowed against the taxes imposed by this chapter upon the
use of tangible personal property, extended warranty, or services taxable under
RCW 82.04.050 (2)(a) or (3)(a), in the state of Washington in the amount that
the present user thereof or his or her bailor or donor has paid a retail sales or use
tax with respect to such property, extended warranty, or service to any other
state, possession, territory, or commonwealth of the United States, any political
subdivision thereof, the District of Columbia, and any foreign country or
political subdivision thereof, prior to the use of such property, extended
warranty, or service in Washington.

PART XIII
SALES PRICE

Sec. 1301. RCW 82.08.010 and 2006 ¢ 301 s 2 are each amended to read
as follows:

For the purposes of this chapter:

(1) "Selling price" includes "sales price." "Sales price" means the total
amount of consideration, except separately stated trade-in property of like kind,
including cash, credit, property, and services, for which tangible personal
property, extended warranties, or services defined as a "retail sale" under RCW
82.04.050 are sold, leased, or rented, valued in money, whether received in
money or otherwise. No deduction from the total amount of consideration is
allowed for the following: (a) The seller's cost of the property sold; (b) the cost
of materials used, labor or service cost, interest, losses, all costs of transportation
to the seller, all taxes imposed on the seller, and any other expense of the seller;
(c) charges by the seller for any services necessary to complete the sale, other
than delivery and installation charges; (d) delivery charges; and (e) installation
charges((;-an e-value-of-exempt-tangible-person given—to-the

)-
When tangible personal property is rented or leased under circumstances
that the consideration paid does not represent a reasonable rental for the use of
the articles so rented or leased, the "selling price" shall be determined as nearly
as possible according to the value of such use at the places of use of similar
products of like quality and character under such rules as the department may
prescribe.

"Selling price" or "sales price" does not include: Discounts, including cash,
term, or coupons that are not reimbursed by a third party that are allowed by a
seller and taken by a purchaser on a sale; interest, financing, and carrying
charges from credit extended on the sale of tangible personal property, extended
warranties, or services, if the amount is separately stated on the invoice, bill of
sale, or similar document given to the purchaser; and any taxes legally imposed
directly on the consumer that are separately stated on the invoice, bill of sale, or
similar document given to the purchaser;
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(2)(a) "Seller" means every person, including the state and its departments
and institutions, making sales at retail or retail sales to a buyer, purchaser, or
consumer, whether as agent, broker, or principal, except "seller" does not mean:

(i) The state and its departments and institutions when making sales to the
state and its departments and institutions; or

(i) A professional employer organization when a covered employee
coemployed with the client under the terms of a professional employer
agreement engages in activities that constitute a sale at retail that is subject to the
tax imposed by this chapter. In such cases, the client, and not the professional
employer organization, is deemed to be the seller and is responsible for
collecting and remitting the tax imposed by this chapter.

(b) For the purposes of (a) of this subsection, the terms "client," "covered
employee," "professional employer agreement," and "professional employer
organization" have the same meanings as in RCW 82.04.540.

(3) "Buyer," "purchaser," and "consumer" include, without limiting the
scope hereof, every individual, receiver, assignee, trustee in bankruptcy, trust,
estate, firm, copartnership, joint venture, club, company, joint stock company,
business trust, corporation, association, society, or any group of individuals
acting as a unit, whether mutual, cooperative, fraternal, nonprofit, or otherwise,
municipal corporation, quasi municipal corporation, and also the state, its
departments and institutions and all political subdivisions thereof, irrespective of
the nature of the activities engaged in or functions performed, and also the
United States or any instrumentality thereof;

(4) "Delivery charges" means charges by the seller of personal property or
services for preparation and delivery to a location designated by the purchaser of
personal property or services including, but not limited to, transportation,
shipping, postage, handling, crating, and packing;

(5) "Direct mail" means printed material delivered or distributed by United
States mail or other delivery service to a mass audience or to addressees on a
mailing list provided by the purchaser or at the direction of the purchaser when
the cost of the items are not billed directly to the recipients. "Direct mail"
includes tangible personal property supplied directly or indirectly by the
purchaser to the direct mail seller for inclusion in the package containing the
printed material. "Direct mail" does not include multiple items of printed
material delivered to a single address;

(6) The meaning attributed in chapter 82.04 RCW to the terms "tax year,"
"taxable year," "person," "company," "sale," "sale at retail," "retail sale," "sale at
wholesale," "wholesale," "business," "engaging in business," "cash discount,"
"successor," "consumer," "in this state" and "within this state" shall apply
equally to the provisions of this chapter;

(7) For the purposes of the taxes imposed under this chapter and under
chapter 82.12 RCW, "tangible personal property" means personal property that
can be seen, weighed, measured, felt, or touched, or that is in any other manner
perceptible to the senses. Tangible personal property includes electricity, water,
gas, steam, and prewritten computer software;

(8) "Extended warranty" has the same meaning as in RCW 82.04.050(7).

Sec. 1302. RCW 82.08.010 and 2006 ¢ 301 s 2 are each amended to read
as follows:
For the purposes of this chapter:
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(1)(a) "Selling price" includes "sales price." "Sales price" means the total
amount of consideration, except separately stated trade-in property of like kind,
including cash, credit, property, and services, for which tangible personal
property, extended warranties, or services defined as a "retail sale" under RCW
82.04.050 are sold, leased, or rented, valued in money, whether received in
money or otherwise. No deduction from the total amount of consideration is
allowed for the following: ((&))) (i) The seller's cost of the property sold; ((€5)))
(ii) the cost of materials used, labor or service cost, interest, losses, all costs of
transportation to the seller, all taxes imposed on the seller, and any other expense
of the seller; ((€e})) (iii) charges by the seller for any services necessary to
complete the sale, other than delivery and installation charges; ((¢))) (iv)

—and—{H—the—value—of

delivery cha.rges; ((fe})) and (v) ins.tallation charges((z

When tangible personal property is rented or leased under circumstances
that the consideration paid does not represent a reasonable rental for the use of
the articles so rented or leased, the "selling price" shall be determined as nearly
as possible according to the value of such use at the places of use of similar
products of like quality and character under such rules as the department may
prescribe.

(b) "Selling price" or "sales price" does not include: Discounts, including
cash, term, or coupons that are not reimbursed by a third party that are allowed
by a seller and taken by a purchaser on a sale; interest, financing, and carrying
charges from credit extended on the sale of tangible personal property, extended
warranties, or services, if the amount is separately stated on the invoice, bill of
sale, or similar document given to the purchaser; and any taxes legally imposed
directly on the consumer that are separately stated on the invoice, bill of sale, or
similar document given to the purchaser;

(c) "Selling price" or "sales price" includes consideration received by the
seller from a third party if:

(i) The seller actually receives consideration from a party other than the
purchaser, and the consideration is directly related to a price reduction or
discount on the sale;

(i) The seller has an obligation to pass the price reduction or discount
through to the purchaser;

(ii1) The amount of the consideration attributable to the sale is fixed and

(iv) One of the criteria in this subsection (1)(c)(iv) is met:

(A) The purchaser presents a coupon, certificate, or other documentation to
the seller to claim a price reduction or discount where the coupon, certificate, or
documentation is authorized, distributed, or granted by a third party with the
understanding that the third party will reimburse any seller to whom the coupon,
certificate, or documentation is presented;

(B) The purchaser identifies himself or herself to the seller as a member of a

group or organization entitled to a price reduction or discount, however a
"preferred customer” card that is available to any patron does not constitute

membership in such a group; or
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C) The price reduction or discount is identified as a third party price
reduction or discount on the invoice received by the purchaser or on a coupon,
certificate, or other documentation presented by the purchaser.

(2)(a) "Seller" means every person, including the state and its departments
and institutions, making sales at retail or retail sales to a buyer, purchaser, or
consumer, whether as agent, broker, or principal, except "seller" does not mean:

(i) The state and its departments and institutions when making sales to the
state and its departments and institutions; or

(il)) A professional employer organization when a covered employee
coemployed with the client under the terms of a professional employer
agreement engages in activities that constitute a sale at retail that is subject to the
tax imposed by this chapter. In such cases, the client, and not the professional
employer organization, is deemed to be the seller and is responsible for
collecting and remitting the tax imposed by this chapter.

(b) For the purposes of (a) of this subsection, the terms "client," "covered
employee," "professional employer agreement," and "professional employer
organization" have the same meanings as in RCW 82.04.540.

(3) "Buyer," "purchaser," and "consumer" include, without limiting the
scope hereof, every individual, receiver, assignee, trustee in bankruptcy, trust,
estate, firm, copartnership, joint venture, club, company, joint stock company,
business trust, corporation, association, society, or any group of individuals
acting as a unit, whether mutual, cooperative, fraternal, nonprofit, or otherwise,
municipal corporation, quasi municipal corporation, and also the state, its
departments and institutions and all political subdivisions thereof, irrespective of
the nature of the activities engaged in or functions performed, and also the
United States or any instrumentality thereof;

(4) "Delivery charges" means charges by the seller of personal property or
services for preparation and delivery to a location designated by the purchaser of
personal property or services including, but not limited to, transportation,
shipping, postage, handling, crating, and packing;

(5) "Direct mail" means printed material delivered or distributed by United
States mail or other delivery service to a mass audience or to addressees on a
mailing list provided by the purchaser or at the direction of the purchaser when
the cost of the items are not billed directly to the recipients. "Direct mail"
includes tangible personal property supplied directly or indirectly by the
purchaser to the direct mail seller for inclusion in the package containing the
printed material. "Direct mail" does not include multiple items of printed
material delivered to a single address;

(6) The meaning attributed in chapter 82.04 RCW to the terms "tax year,"

nn

"taxable year," "person," "company," "sale," "sale at retail," "retail sale," "sale at

h 1 1 nn h 1 1 nn 1 nn M 3 1 nan h 1 "
wholesale," "wholesale," "business," "engaging in business," "cash discount,
"successor," "consumer," "in this state" and "within this state" shall apply

equally to the provisions of this chapter;

(7) For the purposes of the taxes imposed under this chapter and under
chapter 82.12 RCW, "tangible personal property" means personal property that
can be seen, weighed, measured, felt, or touched, or that is in any other manner
perceptible to the senses. Tangible personal property includes electricity, water,
gas, steam, and prewritten computer software;

(8) "Extended warranty" has the same meaning as in RCW 82.04.050(7).
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PART XIV
BUNDLED TRANSACTIONS

NEW SECTION. Sec. 1401. A new section is added to chapter 82.08 RCW
to read as follows:

The definitions in this section apply throughout this chapter, unless the
context clearly requires otherwise.

(1)(a) "Bundled transaction" means the retail sale of two or more products,
except real property and services to real property, where:

(1) The products are otherwise distinct and identifiable; and

(i1) The products are sold for one nonitemized price.

(b) A bundled transaction does not include the sale of any products in which
the sales price varies, or is negotiable, based on the selection by the purchaser of
the products included in the transaction.

(2) "Distinct and identifiable products" does not include:

(a) Packaging such as containers, boxes, sacks, bags, and bottles, or other
materials such as wrapping, labels, tags, and instruction guides, that accompany
the retail sale of the products and are incidental or immaterial to the retail sale
thereof. Examples of packaging that are incidental or immaterial include
grocery sacks, shoeboxes, dry cleaning garment bags, and express delivery
envelopes and boxes;

(b) A product provided free of charge with the required purchase of another
product. A product is provided free of charge if the sales price of the product
purchased does not vary depending on the inclusion of the product provided free
of charge; or

(¢) Items included in the definition of sales price in RCW 82.08.010.

(3) "One nonitemized price" does not include a price that is separately
identified by product on binding sales or other supporting sales-related
documentation made available to the customer in paper or electronic form
including, but not limited to, an invoice, bill of sale, receipt, contract, service
agreement, lease agreement, periodic notice of rates and services, rate card, or
price list.

(4) A transaction that otherwise meets the definition of a bundled
transaction is not a bundled transaction if it is:

(a) The retail sale of tangible personal property and a service where the
tangible personal property is essential to the use of the service, and is provided
exclusively in connection with the service, and the true object of the transaction
is the service; or

(b) The retail sale of services where one service is provided that is essential
to the use or receipt of a second service and the first service is provided
exclusively in connection with the second service and the true object of the
transaction is the second service; or

(c) A transaction that includes taxable products and nontaxable products and
the purchase price or sales price of the taxable products is de minimis;

(1) As used in this subsection (4)(c), de minimis means the seller's purchase
price or sales price of the taxable products is ten percent or less of the total
purchase price or sales price of the bundled products;

(i1) Sellers shall use either the purchase price or the sales price of the
products to determine if the taxable products are de minimis;

[70]



WASHINGTON LAWS, 2007 Ch. 6

(iii) Sellers shall use the full term of a service contract to determine if the
taxable products are de minimis; or

(d) The retail sale of exempt tangible personal property and taxable tangible
personal property where:

(i) The transaction includes food and food ingredients, drugs, durable
medical equipment, mobility enhancing equipment, over-the-counter drugs,
prosthetic devices, all as defined in this chapter, or medical supplies; and

(i1)) Where the seller's purchase price or sales price of the taxable tangible
personal property is fifty percent or less of the total purchase price or sales price
of the bundled tangible personal property. Sellers may not use a combination of
the purchase price and sales price of the tangible personal property when making
the fifty percent determination for a transaction.

NEW SECTION. Sec. 1402. A new section is added to chapter 82.08 RCW
to read as follows:

(1) A bundled transaction is subject to the tax imposed by RCW 82.08.020
if the retail sale of any of its component products would be subject to the tax
imposed by RCW 82.08.020.

(2) The transactions described in section 1401(4) (a) and (b) of this act are
subject to the tax imposed by RCW 82.08.020 if the service that is the true object
of the transaction is subject to the tax imposed by RCW 82.08.020. If the service
that is the true object of the transaction is not subject to the tax imposed by RCW
82.08.020, the transaction is not subject to the tax imposed by RCW 82.08.020.

(3) The transaction described in section 1401(4)(c) of this act is not subject
to the tax imposed by RCW 82.08.020.

(4) The transaction described in section 1401(4)(d) of this act is not subject
to the tax imposed by RCW 82.08.020.

(5) In the case of a bundled transaction that includes any of the following:
Telecommunications service, ancillary service, internet access, or audio or video
programming service:

(a) If the price is attributable to products that are taxable and products that
are not taxable, the portion of the price attributable to the nontaxable products
are subject to the tax imposed by RCW 82.08.020 unless the seller can identify
by reasonable and verifiable standards the portion from its books and records
that are kept in the regular course of business for other purposes, including, but
not limited to, nontax purposes;

(b) If the price is attributable to products that are subject to tax at different
tax rates, the total price is attributable to the products subject to the tax at the
highest tax rate unless the seller can identify by reasonable and verifiable
standards the portion of the price attributable to the products subject to the tax
imposed by RCW 82.08.020 at the lower rate from its books and records that are
kept in the regular course of business for other purposes, including, but not
limited to, nontax purposes.

NEW SECTION. Sec. 1403. A new section is added to chapter 82.12 RCW
to read as follows:

(1) The use of each product acquired in a bundled transaction is subject to
the tax imposed by RCW 82.12.020 if the use of any of its component products
is subject to the tax imposed by RCW 82.12.020.
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(2) The use of each product acquired in a transaction described in section
1401(4) (a) or (b) of this act is subject to the tax imposed by RCW 82.12.020 if
the service that is the true object of the transaction is subject to the tax imposed
by RCW 82.12.020. If the service that is the true object of the transaction is not
subject to the tax imposed by RCW 82.12.020, the use of each product acquired
in the transaction is not subject to the tax imposed by RCW 82.12.020.

(3) The use of each product acquired in a transaction described in section
1401(4)(c) of this act is not subject to the tax imposed by RCW 82.12.020.

(4) The use of each product in a transaction described in section 1401(4)(d)
of this act is not subject to the tax imposed by RCW 82.12.020.

(5) The definitions in section 1401 of this act apply to this section.

PART XV
GEOGRAPHIC INFORMATION SYSTEM

Sec. 1501. RCW 82.32.430 and 2003 ¢ 168 s 207 are each amended to
read as follows:

(1) A person who collects and remits sales or use tax to the department and
who calculates the tax using geographic information system technology
developed and provided by the department shall be held harmless and is not
liable for the difference in amount due nor subject to penalties or interest in
regards to rate calculation errors resulting from the proper use of such
technology.

(2) Except as provided in subsection (3) of this section, the department shall
notify sellers who collect and remit sales or use tax to the department of changes
in boundaries and rates to taxes imposed ((by)) under the authority of chapter
82.14 RCW no later than sixty days before the effective date of the change.

(3) The department shall notify sellers who collect and remit sales or use tax
to the department and make sales from printed catalogs of changes, as to such
sales, of boundaries and rates to taxes imposed ((by)) under the authority of
chapter 82.14 RCW no later than one hundred twenty days before the effective
date of the change.

(4) Sellers who have not received timely notice of rate and boundary
changes under subsections (2) and (3) of this section due to actions or omissions
of the department are not liable for the difference in the amount due until they
have received the appropriate period of notice. Purchasers are liable for any
uncollected amounts of tax.

(5)(a) Except as provided in (b) of this subsection, sellers registered with the
department under RCW 82.32.030(3) and certified service providers must use
the address-based geographic information technology system developed and
provided by the department to calculate the tax to be collected and remitted to
the department and to determine the appropriate local jurisdictions entitled to the
tax.

(b)(i) Upon a showing that using the address-based geographic information
technology system would cause undue hardship, a seller may be temporarily

held harmless and not liable for the difference in amount due nor subject to
penalties or interest in regards to rate calculation errors resulting from the proper

use of zip code-based technology provided by the department for the period in
which relief is granted. The department shall notify local taxing jurisdictions of
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the identity of sellers granted relief under this section and the period for which
relief is granted.

(ii) The department shall reimburse local taxing jurisdictions for differences
in amount due on account of such rate calculation errors occurring during the
period in which relief is granted. Purchasers are liable for any uncollected
amounts of tax. The department shall retain amounts collected from purchasers
that have been reimbursed to local taxing jurisdictions under this subsection
(S)(b)(ii).

Sec. 1502. RCW 82.32.330 and 2006 ¢ 177 s 7 are each amended to read
as follows:

(1) For purposes of this section:

(a) "Disclose" means to make known to any person in any manner whatever
a return or tax information;

(b) "Return" means a tax or information return or claim for refund required
by, or provided for or permitted under, the laws of this state which is filed with
the department of revenue by, on behalf of, or with respect to a person, and any
amendment or supplement thereto, including supporting schedules, attachments,
or lists that are supplemental to, or part of, the return so filed;

(c) "Tax information" means (i) a taxpayer's identity, (ii) the nature, source,
or amount of the taxpayer's income, payments, receipts, deductions, exemptions,
credits, assets, liabilities, net worth, tax liability deficiencies, overassessments,
or tax payments, whether taken from the taxpayer's books and records or any
other source, (iii) whether the taxpayer's return was, is being, or will be
examined or subject to other investigation or processing, (iv) a part of a written
determination that is not designated as a precedent and disclosed pursuant to
RCW 82.32.410, or a background file document relating to a written
determination, and (v) other data received by, recorded by, prepared by,
furnished to, or collected by the department of revenue with respect to the
determination of the existence, or possible existence, of liability, or the amount
thereof, of a person under the laws of this state for a tax, penalty, interest, fine,
forfeiture, or other imposition, or offense: PROVIDED, That data, material, or
documents that do not disclose information related to a specific or identifiable
taxpayer do not constitute tax information under this section. Except as
provided by RCW 82.32.410, nothing in this chapter shall require any person
possessing data, material, or documents made confidential and privileged by this
section to delete information from such data, material, or documents so as to
permit its disclosure;

(d) "State agency" means every Washington state office, department,
division, bureau, board, commission, or other state agency;

(e) "Taxpayer identity" means the taxpayer's name, address, telephone
number, registration number, or any combination thereof, or any other
information disclosing the identity of the taxpayer; and

(f) "Department” means the department of revenue or its officer, agent,
employee, or representative.

(2) Returns and tax information shall be confidential and privileged, and
except as authorized by this section, neither the department of revenue nor any
other person may disclose any return or tax information.

(3) This section does not prohibit the department of revenue from:
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(a) Disclosing such return or tax information in a civil or criminal judicial
proceeding or an administrative proceeding:

(1) In respect of any tax imposed under the laws of this state if the taxpayer
or its officer or other person liable under Title 82 RCW is a party in the
proceeding; or

(i1) In which the taxpayer about whom such return or tax information is
sought and another state agency are adverse parties in the proceeding;

(b) Disclosing, subject to such requirements and conditions as the director
shall prescribe by rules adopted pursuant to chapter 34.05 RCW, such return or
tax information regarding a taxpayer to such taxpayer or to such person or
persons as that taxpayer may designate in a request for, or consent to, such
disclosure, or to any other person, at the taxpayer's request, to the extent
necessary to comply with a request for information or assistance made by the
taxpayer to such other person: PROVIDED, That tax information not received
from the taxpayer shall not be so disclosed if the director determines that such
disclosure would compromise any investigation or litigation by any federal,
state, or local government agency in connection with the civil or criminal
liability of the taxpayer or another person, or that such disclosure would identify
a confidential informant, or that such disclosure is contrary to any agreement
entered into by the department that provides for the reciprocal exchange of
information with other government agencies which agreement requires
confidentiality with respect to such information unless such information is
required to be disclosed to the taxpayer by the order of any court;

(c¢) Disclosing the name of a taxpayer with a deficiency greater than five
thousand dollars and against whom a warrant under RCW 82.32.210 has been
either issued or filed and remains outstanding for a period of at least ten working
days. The department shall not be required to disclose any information under
this subsection if a taxpayer: (i) Has been issued a tax assessment; (ii) has been
issued a warrant that has not been filed; and (iii) has entered a deferred payment
arrangement with the department of revenue and is making payments upon such
deficiency that will fully satisfy the indebtedness within twelve months;

(d) Disclosing the name of a taxpayer with a deficiency greater than five
thousand dollars and against whom a warrant under RCW 82.32.210 has been
filed with a court of record and remains outstanding;

(e) Publishing statistics so classified as to prevent the identification of
particular returns or reports or items thereof;

(f) Disclosing such return or tax information, for official purposes only, to
the governor or attorney general, or to any state agency, or to any committee or
subcommittee of the legislature dealing with matters of taxation, revenue, trade,
commerce, the control of industry or the professions;

(g) Permitting the department of revenue's records to be audited and
examined by the proper state officer, his or her agents and employees;

(h) Disclosing any such return or tax information to a peace officer as
defined in RCW 9A.04.110 or county prosecuting attorney, for official purposes.
The disclosure may be made only in response to a search warrant, subpoena, or
other court order, unless the disclosure is for the purpose of criminal tax
enforcement. A peace officer or county prosecuting attorney who receives the
return or tax information may disclose that return or tax information only for use
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in the investigation and a related court proceeding, or in the court proceeding for
which the return or tax information originally was sought;

(1) Disclosing any such return or tax information to the proper officer of the
internal revenue service of the United States, the Canadian government or
provincial governments of Canada, or to the proper officer of the tax department
of any state or city or town or county, for official purposes, but only if the
statutes of the United States, Canada or its provincial governments, or of such
other state or city or town or county, as the case may be, grants substantially
similar privileges to the proper officers of this state;

(j) Disclosing any such return or tax information to the Department of
Justice, including the Bureau of Alcohol, Tobacco, Firearms and Explosives
within the Department of Justice, the Department of Defense, the Immigration
and Customs Enforcement and the Customs and Border Protection agencies of
the United States Department of Homeland Security, the Coast Guard of the
United States, and the United States Department of Transportation, or any
authorized representative thereof, for official purposes;

(k) Publishing or otherwise disclosing the text of a written determination
designated by the director as a precedent pursuant to RCW 82.32.410;

(1) Disclosing, in a manner that is not associated with other tax information,
the taxpayer name, entity type, business address, mailing address, revenue tax
registration numbers, North American industry classification system or standard
industrial classification code of a taxpayer, and the dates of opening and closing
of business. This subsection shall not be construed as giving authority to the
department to give, sell, or provide access to any list of taxpayers for any
commercial purpose;

(m) Disclosing such return or tax information that is also maintained by
another Washington state or local governmental agency as a public record
available for inspection and copying under the provisions of chapter 42.56 RCW
or is a document maintained by a court of record not otherwise prohibited from
disclosure;

(n) Disclosing such return or tax information to the United States
department of agriculture for the limited purpose of investigating food stamp
fraud by retailers;

(o) Disclosing to a financial institution, escrow company, or title company,
in connection with specific real property that is the subject of a real estate
transaction, current amounts due the department for a filed tax warrant,
judgment, or lien against the real property;

(p) Disclosing to a person against whom the department has asserted
liability as a successor under RCW 82.32.140 return or tax information
pertaining to the specific business of the taxpayer to which the person has
succeeded;

(q) Disclosing such return or tax information in the possession of the
department relating to the administration or enforcement of the real estate excise
tax imposed under chapter 82.45 RCW, including information regarding
transactions exempt or otherwise not subject to tax; ((e£))

(r) Disclosing the least amount of return or tax information necessary for the
reports required in RCW 82.32.640 (4) and (5) when the number of taxpayers
included in the reports or any part of the reports cannot be classified to prevent
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the identification of taxpayers or particular returns, reports, tax information, or
items in the possession of the department; or

(s) Disclosing to local taxing jurisdictions the identity of sellers granted
relief under RCW 82.32.430(5)(b)(i) and the period for which relief is granted.

(4)(a) The department may disclose return or taxpayer information to a
person under investigation or during any court or administrative proceeding
against a person under investigation as provided in this subsection (4). The
disclosure must be in connection with the department's official duties relating to
an audit, collection activity, or a civil or criminal investigation. The disclosure
may occur only when the person under investigation and the person in
possession of data, materials, or documents are parties to the return or tax
information to be disclosed. The department may disclose return or tax
information such as invoices, contracts, bills, statements, resale or exemption
certificates, or checks. However, the department may not disclose general
ledgers, sales or cash receipt journals, check registers, accounts receivable/
payable ledgers, general journals, financial statements, expert's workpapers,
income tax returns, state tax returns, tax return workpapers, or other similar data,
materials, or documents.

(b) Before disclosure of any tax return or tax information under this
subsection (4), the department shall, through written correspondence, inform the
person in possession of the data, materials, or documents to be disclosed. The
correspondence shall clearly identify the data, materials, or documents to be
disclosed. The department may not disclose any tax return or tax information
under this subsection (4) until the time period allowed in (c) of this subsection
has expired or until the court has ruled on any challenge brought under (c) of this
subsection.

(c) The person in possession of the data, materials, or documents to be
disclosed by the department has twenty days from the receipt of the written
request required under (b) of this subsection to petition the superior court of the
county in which the petitioner resides for injunctive relief. The court shall limit
or deny the request of the department if the court determines that:

(1) The data, materials, or documents sought for disclosure are cumulative or
duplicative, or are obtainable from some other source that is more convenient,
less burdensome, or less expensive;

(i) The production of the data, materials, or documents sought would be
unduly burdensome or expensive, taking into account the needs of the
department, the amount in controversy, limitations on the petitioner's resources,
and the importance of the issues at stake; or

(ii1) The data, materials, or documents sought for disclosure contain trade
secret information that, if disclosed, could harm the petitioner.

(d) The department shall reimburse reasonable expenses for the production
of data, materials, or documents incurred by the person in possession of the data,
materials, or documents to be disclosed.

(e) Requesting information under (b) of this subsection that may indicate
that a taxpayer is under investigation does not constitute a disclosure of tax
return or tax information under this section.

(5) Any person acquiring knowledge of any return or tax information in the
course of his or her employment with the department of revenue and any person
acquiring knowledge of any return or tax information as provided under
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subsection (3)(f), (g), (h), (1), (j), or (n) of this section, who discloses any such
return or tax information to another person not entitled to knowledge of such
return or tax information under the provisions of this section, is guilty of a
misdemeanor. If the person guilty of such violation is an officer or employee of
the state, such person shall forfeit such office or employment and shall be
incapable of holding any public office or employment in this state for a period of
two years thereafter.

PART XVI
RELIEF FOR CERTAIN SELLERS IMPACTED BY THE
CHANGE TO DESTINATION SOURCING

NEW SECTION. Sec. 1601. A new section is added to chapter 82.32 RCW
to read as follows:

(1) Notwithstanding any other provision in this chapter, no interest or
penalties may be imposed on any taxpayer because of errors in collecting or
remitting the correct amount of local sales tax arising out of changes in local
sales and use tax sourcing rules implemented under section 503 of this act and
the chapter . . ., Laws of 2007 (this act) amendments to RCW 82.14.020 if the
taxpayer establishes that:

(a) Immediately before the effective date of section 503 of this act the
taxpayer was registered with the department and engaged in making sales of
tangible personal property that the taxpayer delivered to locations away from its
place of business; and

(b) During the calendar year for which the error was made the taxpayer:

(i) Has gross income of the business less than five hundred thousand dollars;

(i1) Has at least five percent of its gross income from sales subject to sales
tax derived from sales of tangible personal property delivered to physical
locations away from its place of business; and

(iii) Has at least one percent of its gross income from sales subject to sales
tax derived from deliveries of tangible personal property to destinations in local
jurisdictions imposing sales tax other than the one to which the taxpayer
reported the most local sales tax.

(2) The relief from penalty and interest provided by subsection (1) of this
section does not apply with respect to transactions occurring more than four
years after the close of the calendar year in which section 503 of this act
becomes effective.

NEW SECTION. Sec. 1602. A new section is added to chapter 82.32 RCW
to read as follows:

(1) Eligible taxpayers may either:

(a) Use the services of a certified service provider at no cost to themselves
for tax reporting periods up to two years after the effective date of section 503 of
this act; or

(b) Claim a credit against the tax imposed under RCW 82.08.020(1)
collected and otherwise required to be remitted by the taxpayer as a seller and
the tax imposed under RCW 82.04.220. The amount of the credit is equal to the
amount of costs incurred within one year of the effective date of section 503 of
this act in order to comply with changes in local sales and use tax sourcing rules
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implemented under section 503 of this act and the chapter . . ., Laws of 2007
(this act) amendments to RCW 82.14.020.

(i) The total amount of credit claimed under this subsection (1)(b) may not
exceed one thousand dollars.

(i1) The credit may be claimed until it is used. No refunds may be granted
for the credit. The costs that may be used in the calculation of the credit include
goods and services purchased, and labor costs incurred, for the purpose of
complying with the local sales tax sourcing rules.

(2) The use of a certified service provider under subsection (1)(a) of this
section must begin within one year after the effective date of section 503 of this
act, but not before the effective date of section 503 of this act.

(3) The credit under subsection (1)(b) of this section must first be claimed
within one year after the effective date of section 503 of this act, but not before
the effective date of section 503 of this act. This subsection does not affect the
ability of a taxpayer to claim unused credit until it is used.

(4) For purposes of subsection (1) of this section, an "eligible taxpayer"
means a taxpayer that:

(a) Immediately before the effective date of section 503 of this act was
registered with the department and engaged in making sales of tangible personal
property that the taxpayer delivered to physical locations away from its place of
business; and

(b) During the calendar year in which section 503 of this act becomes
effective:

(i) Has a physical presence in Washington;

(i) Has gross income of the business less than five hundred thousand
dollars;

(iii) Has at least five percent of its gross income from sales subject to sales
tax derived from sales of tangible personal property delivered to physical
locations away from its place of business; and

(iv) Has at least one percent of its gross income from sales subject to sales
tax derived from deliveries of tangible personal property to destinations in local
jurisdictions imposing sales tax other than the one to which the taxpayer
reported the most local sales tax.

(5) Certified service providers agreeing to provide services to eligible
taxpayers under subsection (1)(a) of this section shall be compensated for those
services by retaining as a fee an amount adopted by rule by the department. The
department may be guided by the provisions for monetary allowances adopted
by the governing board of the agreement to determine the amount of the fee.
The fee must be reasonable and provide adequate incentive for certified service
providers to provide services to eligible taxpayers. The fee will be funded solely
from state sales taxes.

(6) Taxpayers that use certified service provider services under subsection
(1)(a) of this section but are not eligible taxpayers are immediately liable to the
department for the amount retained by the certified service provider as a fee for
providing those services to the taxpayer. All administrative provisions of this
chapter applicable to the collection of taxes apply to amounts due under this
subsection. If any amounts due under this subsection are not paid by the due
date of any notice informing the taxpayer of such liability, the department shall
apply interest, but not penalties, to amounts remaining due. Interest assessed
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under this subsection shall be at the rate provided for delinquent excise taxes
under this chapter from the day after the due date until the amount due under this
subsection is paid in full.

(7) Taxpayers that claim a credit under subsection (1)(b) of this section but
are not eligible taxpayers are immediately liable to the department for the
amount of credit claimed. If any amounts due under this subsection are not paid
by the due date of any notice informing the taxpayer of such liability, the
department shall apply interest, but not penalties, to amounts remaining due.
Interest assessed under this subsection shall be at the rate provided for
delinquent excise taxes under this chapter from the day after the due date until
the amount due under this subsection is paid in full.

(8) No application is necessary for either the use of certified service
providers under subsection (1)(a) of this section or the tax credit under
subsection (1)(b) of this section. The taxpayer must keep records necessary for
the department to determine eligibility under this section. The department may
prescribe rules and procedures regarding the administration of this section.

PART XVII
MISCELLANEOUS PROVISIONS

Sec. 1701. 2004 ¢ 153 s 502 (uncodified) is amended to read as follows:
(1) If a court of competent jurisdiction enters a final judgment on the merits
that is based on federal or state law, is no longer subject to appeal, and
substantially limits or impairs the essential elements of P.L. 106-252, 4 U.S.C.
Secs. 116 through 126, or chapter 67, Laws of 2002, then sections 1 through 6, 8
through 17, and 19, chapter 67, Laws of 2002 ((is)) are null and void in ((is))
their entirety.

(2) ((H-the-contingeney-in-subsection-(1)-of this seetion-oceurs; section562;

3))) If the contingency in subsection (1) of this section occurs, section 410,
chapter 153, Laws of 2004 is null and void.

(3) If the contingency in subsection (1) of this section occurs, sections 1002,
1005, 1013, 1017, 1022, and 1024 of this act are null and void.

NEW SECTION. Sec. 1702. Part headings used in this act are not any part
of the law.

NEW SECTION. Sec. 1703. This act does not affect any existing right
acquired or liability or obligation incurred under the sections amended or
repealed in this act or under any rule or order adopted under those sections, nor
does it affect any proceeding instituted under those sections.

NEW SECTION. Sec. 1704. Sections 101 through 105, 201, 202, 401, 501
through 503, 601, 701 through 703, 801, 802, 901 through 905, 1001, 1002,
1004, 1005, 1007 through 1013, 1015 through 1017, 1019 through 1024, 1101
through 1104, 1201 through 1203, 1302, 1401 through 1403, 1501, 1502, and
1601 of this act take effect July 1, 2008.

NEW SECTION. Sec. 1705. (1) Section 302 of this act takes effect when:

(a) The United States congress grants individual states the authority to
impose sales and use tax collection duties on remote sellers; or
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(b) It is determined by a court of competent jurisdiction, in a judgment not
subject to review, that a state can impose sales and use tax collection duties on
remote sellers.

(2) The department of revenue shall provide notice to affected taxpayers, the
legislature, and others as deemed appropriate by the department, if either of the
contingencies in this section occurs.

NEW SECTION. Sec. 1706. Section 1301 of this act expires July 1, 2008.

NEW SECTION. Sec. 1707. Sections 1003, 1006, 1014, and 1018 of this
act take effect the later of: The date chapter 67, Laws of 2002, becomes null and
void; or July 1, 2008.

NEW SECTION. Sec. 1708. If any provision of this act or its application
to any person or circumstance is held invalid, the remainder of the act or the
application of the provision to other persons or circumstances is not affected.

Passed by the Senate February 2, 2007.

Passed by the House March 16, 2007.

Approved by the Governor March 22, 2007.

Filed in Office of Secretary of State March 22, 2007.

CHAPTER 7
[Engrossed Substitute House Bill 1289]
ENHANCED DRIVERS' LICENSES AND IDENTICARDS—CANADIAN BORDER CROSSING
AN ACT Relating to the issuance of enhanced drivers' licenses and identicards to facilitate

crossing the Canadian border; adding new sections to chapter 46.20 RCW; creating a new section;
and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 46.20 RCW to
read as follows:

(1) The department may enter into a memorandum of understanding with
any federal agency for the purposes of facilitating the crossing of the border
between the state of Washington and the Canadian province of British Columbia.

(2) The department may enter into an agreement with the Canadian province
of British Columbia for the purposes of implementing a border-crossing
initiative.

(3)(a) The department may issue an enhanced driver's license or identicard
for the purposes of crossing the border between the state of Washington and the
Canadian province of British Columbia to an applicant who provides the
department with proof of: United States citizenship, identity, and state
residency. The department shall continue to offer a standard driver's license and
identicard. If the department chooses to issue an enhanced driver's license, the
department must allow each applicant to choose between a standard driver's
license or identicard, or an enhanced driver's license or identicard.

(b) The department shall implement a one-to-many biometric matching
system for the enhanced driver's license or identicard. An applicant for an
enhanced driver's license or identicard shall submit a biometric identifier as
designated by the department. The biometric identifier must be used solely for
the purpose of verifying the identity of the holders and for any purpose set out in
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RCW 46.20.037. Applicants are required to sign a declaration acknowledging
their understanding of the one-to-many biometric match.

(c) The enhanced driver's license or identicard must include reasonable
security measures to protect the privacy of Washington state residents, including
reasonable safeguards to protect against unauthorized disclosure of data about
Washington state residents. If the enhanced driver's license or identicard
includes a radio frequency identification chip, or similar technology, the
department shall ensure that the technology is encrypted or otherwise secure
from unauthorized data access.

(d) The requirements of this subsection are in addition to the requirements
otherwise imposed on applicants for a driver's license or identicard. The
department shall adopt such rules as necessary to meet the requirements of this
subsection. From time to time the department shall review technological
innovations related to the security of identity cards and amend the rules related
to enhanced driver's licenses and identicards as the director deems consistent
with this section and appropriate to protect the privacy of Washington state
residents.

(e) Notwithstanding RCW 46.20.118, the department may make images
associated with enhanced drivers' licenses or identicards from the negative file
available to United States customs and border agents for the purposes of
verifying identity.

(4) The department may set a fee for the issuance of enhanced drivers'
licenses and identicards under this section.

NEW SECTION. Sec. 2. A new section is added to chapter 46.20 RCW to
read as follows:

The department shall develop and implement a statewide education
campaign to educate Washington citizens about the border crossing initiative
authorized by this act. The educational campaign must include information on
the forms of travel for which the existing and enhanced driver's license can be
used. The campaign must include information on the time frames for
implementation of laws that impact identification requirements at the border
with Canada.

NEW SECTION. Sec. 3. If specific funding for the purposes of this act,
referencing this act by bill or chapter number, is not provided by June 30, 2007,
in the omnibus transportation appropriations act, this act is null and void.

NEW SECTION. Sec. 4. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect immediately.

Passed by the House March 13, 2007.

Passed by the Senate March 21, 2007.

Approved by the Governor March 23, 2007.

Filed in Office of Secretary of State March 23, 2007.
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CHAPTER 8
[Engrossed House Bill 1460]
MENTAL HEALTH PARITY—INDIVIDUAL AND SMALL GROUP PLANS
AN ACT Relating to extending existing mental health parity requirements to individual and
small group plans; amending RCW 48.21.241, 48.44.341, 48.46.291, and 48.41.110; adding a new

section to chapter 48.20 RCW; adding a new section to chapter 48.41 RCW; repealing RCW
48.21.240, 48.44.340, and 48.46.290; and providing an effective date.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 48.20 RCW to
read as follows:

(1) For the purposes of this section, "mental health services" means
medically necessary outpatient and inpatient services provided to treat mental
disorders covered by the diagnostic categories listed in the most current version
of the diagnostic and statistical manual of mental disorders, published by the
American psychiatric association, on July 24, 2005, or such subsequent date as
may be provided by the insurance commissioner by rule, consistent with the
purposes of chapter 6, Laws of 2005, with the exception of the following
categories, codes, and services: (a) Substance related disorders; (b) life
transition problems, currently referred to as "V" codes, and diagnostic codes 302
through 302.9 as found in the diagnostic and statistical manual of mental
disorders, 4th edition, published by the American psychiatric association; (c)
skilled nursing facility services, home health care, residential treatment, and
custodial care; and (d) court-ordered treatment unless the insurer's medical
director or designee determines the treatment to be medically necessary.

(2) Each disability insurance contract delivered, issued for delivery, or
renewed on or after January 1, 2008, providing coverage for medical and
surgical services shall provide coverage for:

(a) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the disability insurance contract.
Wellness and preventive services that are provided or reimbursed at a lesser
copayment, coinsurance, or other cost sharing than other medical and surgical
services are excluded from this comparison. If the disability insurance contract
imposes a maximum out-of-pocket limit or stop loss, it shall be a single limit or
stop loss for medical, surgical, and mental health services; and

(b) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the disability insurance
contract.

(3) Each disability insurance contract delivered, issued for delivery, or
renewed on or after July 1, 2010, providing coverage for medical and surgical
services shall provide coverage for:

(a) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the disability insurance contract.
Wellness and preventive services that are provided or reimbursed at a lesser
copayment, coinsurance, or other cost sharing than other medical and surgical
services are excluded from this comparison. If the disability insurance contract
imposes a maximum out-of-pocket limit or stop loss, it shall be a single limit or
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stop loss for medical, surgical, and mental health services. If the disability
insurance contract imposes any deductible, mental health services shall be
included with medical and surgical services for the purpose of meeting the
deductible requirement. = Treatment limitations or any other financial
requirements on coverage for mental health services are only allowed if the same
limitations or requirements are imposed on coverage for medical and surgical
services; and

(b) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the disability insurance
contract.

(4) In meeting the requirements of this section, disability insurance
contracts may not reduce the number of mental health outpatient visits or mental
health inpatient days below the level in effect on July 1, 2002.

(5) This section does not prohibit a requirement that mental health services
be medically necessary as determined by the medical director or designee, if a
comparable requirement is applicable to medical and surgical services.

(6) Nothing in this section shall be construed to prevent the management of
mental health services.

Sec. 2. RCW 48.21.241 and 2006 ¢ 74 s 1 are each amended to read as
follows:

(1) For the purposes of this section, "mental health services" means
medically necessary outpatient and inpatient services provided to treat mental
disorders covered by the diagnostic categories listed in the most current version
of the diagnostic and statistical manual of mental disorders, published by the
American psychiatric association, on July 24, 2005, or such subsequent date as
may be provided by the insurance commissioner by rule, consistent with the
purposes of chapter 6, Laws of 2005, with the exception of the following
categories, codes, and services: (a) Substance related disorders; (b) life
transition problems, currently referred to as "V" codes, and diagnostic codes 302
through 302.9 as found in the diagnostic and statistical manual of mental
disorders, 4th edition, published by the American psychiatric association; (c)
skilled nursing facility services, home health care, residential treatment, and
custodial care; and (d) court ordered treatment unless the insurer's medical
director or designee determines the treatment to be medically necessary.

(2) All group disability insurance contracts and blanket disability insurance
contracts providing health benefit plans that provide coverage for medical and
surgical services shall provide:

(a) For all group health benefit plans for groups other than small groups, as
defined in RCW 48.43.005 delivered, issued for delivery, or renewed on or after
January 1, 2006, coverage for:

(1) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment,
coinsurance, or other cost sharing than other medical and surgical services are
excluded from this comparison; and
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(i1) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the health benefit plan.

(b) For all group health benefit plans ((fer-greups—otherthansmal-groups;

)) delivered, issued for delivery, or renewed on or
after January 1, 2008, coverage for:

(i) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment,
coinsurance, or other cost sharing than other medical and surgical services are
excluded from this comparison. If the health benefit plan imposes a maximum
out-of-pocket limit or stop loss, it shall be a single limit or stop loss for medical,
surgical, and mental health services; and

(i1) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the health benefit plan.

(©) For all group health benefit plans ((fergroups-other-thansmall-greups;

)) delivered, issued for delivery, or renewed on or
after July 1, 2010, coverage for:

(i) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment,
coinsurance, or other cost sharing than other medical and surgical services are
excluded from this comparison. If the health benefit plan imposes a maximum
out-of-pocket limit or stop loss, it shall be a single limit or stop loss for medical,
surgical, and mental health services. If the health benefit plan imposes any
deductible, mental health services shall be included with medical and surgical
services for the purpose of meeting the deductible requirement. Treatment
limitations or any other financial requirements on coverage for mental health
services are only allowed if the same limitations or requirements are imposed on
coverage for medical and surgical services; and

(ii) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the health benefit plan.

(3) In meeting the requirements of subsection (2)(a) and (b) of this section,
health benefit plans may not reduce the number of mental health outpatient visits
or mental health inpatient days below the level in effect on July 1, 2002.

(4) This section does not prohibit a requirement that mental health services
be medically necessary as determined by the medical director or designee, if a
comparable requirement is applicable to medical and surgical services.

(5) Nothing in this section shall be construed to prevent the management of
mental health services.

Sec. 3. RCW 48.44.341 and 2006 ¢ 74 s 2 are each amended to read as
follows:
(1) For the purposes of this section, "mental health services" means
medically necessary outpatient and inpatient services provided to treat mental
disorders covered by the diagnostic categories listed in the most current version
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of the diagnostic and statistical manual of mental disorders, published by the
American psychiatric association, on July 24, 2005, or such subsequent date as
may be provided by the insurance commissioner by rule, consistent with the
purposes of chapter 6, Laws of 2005, with the exception of the following
categories, codes, and services: (a) Substance related disorders; (b) life
transition problems, currently referred to as "V" codes, and diagnostic codes 302
through 302.9 as found in the diagnostic and statistical manual of mental
disorders, 4th edition, published by the American psychiatric association; (c)
skilled nursing facility services, home health care, residential treatment, and
custodial care; and (d) court ordered treatment unless the health care service
contractor's medical director or designee determines the treatment to be
medically necessary.

(2) All health service contracts providing health benefit plans that provide
coverage for medical and surgical services shall provide:

(a) For all group health benefit plans for groups other than small groups, as
defined in RCW 48.43.005 delivered, issued for delivery, or renewed on or after
January 1, 2006, coverage for:

(i) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment,
coinsurance, or other cost sharing than other medical and surgical services are
excluded from this comparison; and

(i1) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the health benefit plan.

(b) For all ((greup)) health benefit plans ((

: t 43-005)) delivered, issued for delivery, or
renewed on or after January 1, 2008, coverage for:

(1) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment,
coinsurance, or other cost sharing than other medical and surgical services are
excluded from this comparison. If the health benefit plan imposes a maximum
out-of-pocket limit or stop loss, it shall be a single limit or stop loss for medical,
surgical, and mental health services; and

(i) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the health benefit plan.

(c) For all ((grewp)) health benefit plans ((

; i 43-005)) delivered, issued for delivery, or
renewed on or after July 1, 2010, coverage for:

(i) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment,
coinsurance, or other cost sharing than other medical and surgical services are
excluded from this comparison. If the health benefit plan imposes a maximum
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out-of-pocket limit or stop loss, it shall be a single limit or stop loss for medical,
surgical, and mental health services. If the health benefit plan imposes any
deductible, mental health services shall be included with medical and surgical
services for the purpose of meeting the deductible requirement. Treatment
limitations or any other financial requirements on coverage for mental health
services are only allowed if the same limitations or requirements are imposed on
coverage for medical and surgical services; and

(i) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the health benefit plan.

(3) In meeting the requirements of subsection (2)(a) and (b) of this section,
health benefit plans may not reduce the number of mental health outpatient visits
or mental health inpatient days below the level in effect on July 1, 2002.

(4) This section does not prohibit a requirement that mental health services
be medically necessary as determined by the medical director or designee, if a
comparable requirement is applicable to medical and surgical services.

(5) Nothing in this section shall be construed to prevent the management of
mental health services.

Sec. 4. RCW 48.46.291 and 2006 ¢ 74 s 3 are each amended to read as
follows:

(1) For the purposes of this section, "mental health services" means
medically necessary outpatient and inpatient services provided to treat mental
disorders covered by the diagnostic categories listed in the most current version
of the diagnostic and statistical manual of mental disorders, published by the
American psychiatric association, on July 24, 2005, or such subsequent date as
may be provided by the insurance commissioner by rule, consistent with the
purposes of chapter 6, Laws of 2005, with the exception of the following
categories, codes, and services: (a) Substance related disorders; (b) life
transition problems, currently referred to as "V" codes, and diagnostic codes 302
through 302.9 as found in the diagnostic and statistical manual of mental
disorders, 4th edition, published by the American psychiatric association; (c)
skilled nursing facility services, home health care, residential treatment, and
custodial care; and (d) court ordered treatment unless the health maintenance
organization's medical director or designee determines the treatment to be
medically necessary.

(2) All health benefit plans offered by health maintenance organizations that
provide coverage for medical and surgical services shall provide:

(a) For all group health benefit plans for groups other than small groups, as
defined in RCW 48.43.005 delivered, issued for delivery, or renewed on or after
January 1, 2006, coverage for:

(i) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment,
coinsurance, or other cost sharing than other medical and surgical services are
excluded from this comparison; and

(i1) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the health benefit plan.
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(b) For all ((greup)) health benefit plans ((

; i 43-005)) delivered, issued for delivery, or
renewed on or after January 1, 2008, coverage for:

(1) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment,
coinsurance, or other cost sharing than other medical and surgical services are
excluded from this comparison. If the health benefit plan imposes a maximum
out-of-pocket limit or stop loss, it shall be a single limit or stop loss for medical,
surgical, and mental health services; and

(i) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the health benefit plan.

(c) For all ((greup)) health benefit plans ((

; i 43-005)) delivered, issued for delivery, or
renewed on or after July 1, 2010, coverage for:

(1) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the health benefit plan. Wellness and
preventive services that are provided or reimbursed at a lesser copayment,
coinsurance, or other cost sharing than other medical and surgical services are
excluded from this comparison. If the health benefit plan imposes a maximum
out-of-pocket limit or stop loss, it shall be a single limit or stop loss for medical,
surgical, and mental health services. If the health benefit plan imposes any
deductible, mental health services shall be included with medical and surgical
services for the purpose of meeting the deductible requirement. Treatment
limitations or any other financial requirements on coverage for mental health
services are only allowed if the same limitations or requirements are imposed on
coverage for medical and surgical services; and

(i) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the health benefit plan.

(3) In meeting the requirements of subsection (2)(a) and (b) of this section,
health benefit plans may not reduce the number of mental health outpatient visits
or mental health inpatient days below the level in effect on July 1, 2002.

(4) This section does not prohibit a requirement that mental health services
be medically necessary as determined by the medical director or designee, if a
comparable requirement is applicable to medical and surgical services.

(5) Nothing in this section shall be construed to prevent the management of
mental health services.

Sec. 5. RCW 48.41.110 and 2001 ¢ 196 s 4 are each amended to read as
follows:

(1) The pool shall offer one or more care management plans of coverage.
Such plans may, but are not required to, include point of service features that
permit participants to receive in-network benefits or out-of-network benefits
subject to differential cost shares. Covered persons enrolled in the pool on
January 1, 2001, may continue coverage under the pool plan in which they are
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enrolled on that date. However, the pool may incorporate managed care features
into such existing plans.

(2) The administrator shall prepare a brochure outlining the benefits and
exclusions of the pool policy in plain language. After approval by the board,
such brochure shall be made reasonably available to participants or potential
participants.

(3) The health insurance policy issued by the pool shall pay only reasonable
amounts for medically necessary eligible health care services rendered or
furnished for the diagnosis or treatment of illnesses, injuries, and conditions
which are not otherwise limited or excluded. Eligible expenses are the
reasonable amounts for the health care services and items for which benefits are
extended under the pool policy. Such benefits shall at minimum include, but not
be limited to, the following services or related items:

(a) Hospital services, including charges for the most common semiprivate
room, for the most common private room if semiprivate rooms do not exist in the
health care facility, or for the private room if medically necessary, but limited to
a total of one hundred eighty inpatient days in a calendar year, and limited to
thirty days inpatient care for ((mental-and-nerveus-eenditions;-er)) alcohol, drug,
or chemical dependency or abuse per calendar year;

(b) Professional services including surgery for the treatment of injuries,
illnesses, or conditions, other than dental, which are rendered by a health care
provider, or at the direction of a health care provider, by a staff of registered or
licensed practical nurses, or other health care providers;

(c) The first twenty outpatient professional visits for the diagnosis or
treatment of ((ene-or-more-mental-ornervous—eonditions—or)) alcohol, drug, or
chemical dependency or abuse rendered during a calendar year by a state-
certified chemical dependency program approved under chapter 70.96A RCW,
or by one or more physicians, psychologists, or community mental health
professionals, or, at the direction of a physician, by other qualified licensed
health care practitioners((;—in—the—ease—of-mental-ornervous—conditions,—and

abuse));

(d) Drugs and contraceptive devices requiring a prescription;

(e) Services of a skilled nursing facility, excluding custodial and
convalescent care, for not more than one hundred days in a calendar year as
prescribed by a physician;

() Services of a home health agency;

(g) Chemotherapy, radioisotope, radiation, and nuclear medicine therapy;

(h) Oxygen;

(1) Anesthesia services;

(j) Prostheses, other than dental;

(k) Durable medical equipment which has no personal use in the absence of
the condition for which prescribed;

(1) Diagnostic x-rays and laboratory tests;

(m) Oral surgery limited to the following: Fractures of facial bones;
excisions of mandibular joints, lesions of the mouth, lip, or tongue, tumors, or
cysts excluding treatment for temporomandibular joints; incision of accessory
sinuses, mouth salivary glands or ducts; dislocations of the jaw; plastic
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reconstruction or repair of traumatic injuries occurring while covered under the
pool; and excision of impacted wisdom teeth;

(n) Maternity care services;

(o) Services of a physical therapist and services of a speech therapist;

(p) Hospice services;

(q) Professional ambulance service to the nearest health care facility
qualified to treat the illness or injury; ((and))

(r) Mental health services pursuant to section 6 of this act; and

(s) Other medical equipment, services, or supplies required by physician's
orders and medically necessary and consistent with the diagnosis, treatment, and
condition.

(4) The board shall design and employ cost containment measures and
requirements such as, but not limited to, care coordination, provider network
limitations, preadmission certification, and concurrent inpatient review which
may make the pool more cost-effective.

(5) The pool benefit policy may contain benefit limitations, exceptions, and
cost shares such as copayments, coinsurance, and deductibles that are consistent
with managed care products, except that differential cost shares may be adopted
by the board for nonnetwork providers under point of service plans. The pool
benefit policy cost shares and limitations must be consistent with those that are
generally included in health plans approved by the insurance commissioner;
however, no limitation, exception, or reduction may be used that would exclude
coverage for any disease, illness, or injury.

(6) The pool may not reject an individual for health plan coverage based
upon preexisting conditions of the individual or deny, exclude, or otherwise limit
coverage for an individual's preexisting health conditions; except that it shall
impose a six-month benefit waiting period for preexisting conditions for which
medical advice was given, for which a health care provider recommended or
provided treatment, or for which a prudent layperson would have sought advice
or treatment, within six months before the effective date of coverage. The
preexisting condition waiting period shall not apply to prenatal care services.
The pool may not avoid the requirements of this section through the creation of a
new rate classification or the modification of an existing rate classification.
Credit against the waiting period shall be as provided in subsection (7) of this
section.

(7)(a) Except as provided in (b) of this subsection, the pool shall credit any
preexisting condition waiting period in its plans for a person who was enrolled at
any time during the sixty-three day period immediately preceding the date of
application for the new pool plan. For the person previously enrolled in a group
health benefit plan, the pool must credit the aggregate of all periods of preceding
coverage not separated by more than sixty-three days toward the waiting period
of the new health plan. For the person previously enrolled in an individual
health benefit plan other than a catastrophic health plan, the pool must credit the
period of coverage the person was continuously covered under the immediately
preceding health plan toward the waiting period of the new health plan. For the
purposes of this subsection, a preceding health plan includes an employer-
provided self-funded health plan.

(b) The pool shall waive any preexisting condition waiting period for a
person who is an eligible individual as defined in section 2741(b) of the federal

[89]



Ch. 8 WASHINGTON LAWS, 2007

health insurance portability and accountability act of 1996 (42 U.S.C. 300gg-
41(b)).

(8) If an application is made for the pool policy as a result of rejection by a
carrier, then the date of application to the carrier, rather than to the pool, should
govern for purposes of determining preexisting condition credit.

NEW SECTION. Sec. 6. A new section is added to chapter 48.41 RCW to
read as follows:

(1) For the purposes of this section, "mental health services" means
medically necessary outpatient and inpatient services provided to treat mental
disorders covered by the diagnostic categories listed in the most current version
of the diagnostic and statistical manual of mental disorders, published by the
American psychiatric association, on July 24, 2005, or such subsequent date as
may be provided by the insurance commissioner by rule, consistent with the
purposes of chapter 6, Laws of 2005, with the exception of the following
categories, codes, and services: (a) Substance related disorders; (b) life
transition problems, currently referred to as "V" codes, and diagnostic codes 302
through 302.9 as found in the diagnostic and statistical manual of mental
disorders, 4th edition, published by the American psychiatric association; (c)
skilled nursing facility services, home health care, residential treatment, and
custodial care; and (d) court-ordered treatment unless the insurer's medical
director or designee determines the treatment to be medically necessary.

(2) Each health insurance policy issued by the pool on or after January 1,
2008, shall provide coverage for:

(a) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the policy. Wellness and preventive
services that are provided or reimbursed at a lesser copayment, coinsurance, or
other cost sharing than other medical and surgical services are excluded from
this comparison. If the policy imposes a maximum out-of-pocket limit or stop
loss, it shall be a single limit or stop loss for medical, surgical, and mental health
services; and

(b) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the policy.

(3) Each health insurance policy issued by the pool on or after July 1, 2010,
shall provide coverage for:

(a) Mental health services. The copayment or coinsurance for mental health
services may be no more than the copayment or coinsurance for medical and
surgical services otherwise provided under the policy. Wellness and preventive
services that are provided or reimbursed at a lesser copayment, coinsurance, or
other cost sharing than other medical and surgical services are excluded from
this comparison. If the policy imposes a maximum out-of-pocket limit or stop
loss, it shall be a single limit or stop loss for medical, surgical, and mental health
services. If the policy imposes any deductible, mental health services shall be
included with medical and surgical services for the purpose of meeting the
deductible requirement.  Treatment limitations or any other financial
requirements on coverage for mental health services are only allowed if the same
limitations or requirements are imposed on coverage for medical and surgical
services; and
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(b) Prescription drugs intended to treat any of the disorders covered in
subsection (1) of this section to the same extent, and under the same terms and
conditions, as other prescription drugs covered by the policy.

(4) In meeting the requirements of this section, a policy may not reduce the
number of mental health outpatient visits or mental health inpatient days below
the level in effect on July 1, 2002.

(5) This section does not prohibit a requirement that mental health services
be medically necessary as determined by the medical director or designee, if a
comparable requirement is applicable to medical and surgical services.

(6) Nothing in this section shall be construed to prevent the management of
mental health services.

NEW_SECTION. Sec. 7. The following acts or parts of acts are each
repealed:

(1) RCW 48.21.240 (Mental health treatment, optional supplemental
coverage—Waiver) and 2005 ¢ 6 s 7, 1987 ¢ 283 s 3, 1986 ¢c 184 s 2, & 1983 ¢
35s1;

(2) RCW 48.44.340 (Mental health treatment, optional supplemental
coverage—Waiver) and 2005 c 6 s 8, 1987 ¢ 283 s 4, 1986 ¢ 184 s 3, & 1983 ¢
35s2;and

(3) RCW 48.46.290 (Mental health treatment, optional supplemental
coverage—Waiver) and 2005 ¢c 6 s 9, 1987 ¢ 283 55,1986 ¢ 184 s 4, & 1983 ¢
35s3.

NEW SECTION. Sec. 8. This act takes effect January 1, 2008.

Passed by the House February 28, 2007.

Passed by the Senate March 23, 2007.

Approved by the Governor March 30, 2007.

Filed in Office of Secretary of State March 30, 2007.

CHAPTER 9
[Senate Bill 5011]
BEER AND WINE DISTRIBUTION—REMOVING EXPIRATION DATE

AN ACT Relating to removing the expiration date on chapter 302, Laws of 2006; and
amending 2006 ¢ 302 s 14 (uncodified).

Be it enacted by the Legislature of the State of Washington:

Sec. 1. 2006 ¢ 302 s 14 (uncodified) is amended to read as follows:
((Exeepttor)) Sections 9 and 11 of this act ((whieh)) expire July 1, 2006((;
i i ; )

Passed by the Senate March 12, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.
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CHAPTER 10
[Substitute Senate Bill 5191]
MISSING PERSONS

AN ACT Relating to missing persons; amending RCW 43.103.110, 36.28A.110, 36.28A.120,
and 43.43.751; reenacting and amending RCW 68.50.320; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. It is the intent of this act to build upon the
research and findings of the Washington state missing persons task force,
assembled by the state attorney general in 2003, the United States department of
justice, and the initiative taken in chapter 102, Laws of 2006, by the legislature
to aid in recovery of missing persons and the identification of human remains.

Sec. 2. RCW 43.103.110 and 2006 ¢ 102 s 3 are each amended to read as
follows:

The Washington state forensic investigations council, in cooperation with
the Washington association of coroners and medical examiners and other
interested agencies, shall develop training modules that are essential to the
effective implementation and use of missing persons protocols using funds
provided in RCW 43.79.445. ((The—training—modules—must-provide—training

at-remotetoeations—with-theleast-disruptien:)) The training commission shall
make the training modules available to small departments or those at remote
locations with the least disruption. The modules ((wiH)) shall include, but
((wiH)) not be limited to: The reporting process, the use of forms and protocols,
the effective use of resources, the collection and importance of evidence and
preservation of biological evidence, and risk assessment of the individuals
reported missing.

Sec. 3. RCW 36.28A.110 and 2006 ¢ 102 s 4 are each amended to read as
follows:

The Washington association of sheriffs and police chiefs shall create and
maintain a statewide web site, which shall be available to the public. The web
site shall post relevant information concerning persons reported missing in the
state of Washington. For missing persons, the web site shall contain, but is not
limited to: The person's name, physical description, photograph, and other
information that is deemed necessary according to the adopted protocols. This
web site shall allow citizens to more broadly disseminate information regarding

missing persons for at least thirty days. ((Pue-to-thelarge-number-eofreports

Sec. 4. RCW 36.28A.120 and 2006 ¢ 102 s 5 are each amended to read as
follows:

The Washington state patrol shall establish an interface with local law
enforcement and the Washington association of sheriffs and police chiefs
missing persons web site, the toll-free twenty-four hour hotline, and national and
other statewide missing persons systems or clearinghouses.

Local law enforcement agencies shall file an official missing persons report
and enter biographical information into the state missing persons computerized
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network ((within—twelve—heurs)) without delay after notification of a missing
person's report is received under this chapter.

Sec. 5. RCW 68.50.320 and 2006 ¢ 102 s 6 and 2006 ¢ 235 s 4 are each
reenacted and amended to read as follows:

When a person reported missing has not been found within thirty days of the
report, or at any time the investigating agency suspects criminal activity to be the
basis of the victim being missing, the sheriff, chief of police, county coroner or
county medical examiner, or other law enforcement authority initiating and
conducting the investigation for the missing person shall: (1) File a missing
person's report with the Washington state patrol missing and unidentified
persons unit; (2) initiate the collection of DNA samples from the known missing
person and their family members for nuclear and mitochondrial DNA testing
along with the necessary consent forms; and (3) ask the missing person's family
or next of kin to give written consent to contact the dentist or dentists of the
missing person and request the person's dental records.

The missing person's dentist or dentists shall provide diagnostic quality
copies of the missing person's dental records or original dental records to the
sheriff, chief of police, county coroner or county medical examiner, or other law
enforcement authority, when presented with the written consent from the
missing person's family or next of kin or with a statement from the sheriff, chief
of police, county coroner or county medical examiner, or other law enforcement
authority that the missing person's family or next of kin could not be located in
the exercise of due diligence or that the missing person's family or next of kin
refuse to consent to the release of the missing person's dental records and there is
reason to believe that the missing person's family or next of kin may have been
involved in the missing person's disappearance.

As soon as possible after collecting the DNA samples ((and-ebtaining-the
dental-reeords)), the sheriff, chief of police, or other law enforcement authority
shall submit the DNA samples ((fernuelear DNA—testingto—the—Washington
&B&e—pﬁekefme—kabefﬁefy—ﬁbtheﬁmsdie&eﬂ—The—BMﬁ—&&np}es—fef

mves&g&&eﬂ)) to the approorlate laboratorv Dental records shall be submltted

as soon as possible to the Washington state patrol missing and unidentified
persons unit.

The descriptive information from missing person's reports and dental data
submitted to the Washington state patrol missing ((persens)) and unidentified
persons unit shall be recorded and maintained by the Washington state patrol
missing and unidentified persons unit in the applicable dedicated missing
person's databases.

((

seeﬂ—&s—pess-tb}e—))

When a person reported missing has been found, the sheriff, chief of police,
coroner or medical examiner, or other law enforcement authority shall report
such information to the Washington state patrol.

The dental identification system shall maintain a file of information
regarding persons reported to it as missing. The file shall contain the
information referred to in this section and such other information as the
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Washington state patrol finds relevant to assist in the location of a missing
person.

The files of the dental identification system shall, upon request, be made
available to law enforcement agencies attempting to locate missing persons.

Sec. 6. RCW 43.43.751 and 2006 ¢ 102 s 7 are each amended to read as
follows:
Biological samples taken for a missing person's investigation under RCW

68 50 320 shall be forwarded ((as—&pprepﬁa%e—te—the—federal—bure&u—ef

patfel—eﬂme—l-&b)) to the avoronnate laboratorv as soon as poss1ble The crime

laboratory of the Washington state patrol will provide guidance to agencies
regardmg where samples should be sent((—eeﬂdﬁet—ﬁ&ele&ﬁDl%l—A—testmg—ef—the

eases)). If substantral delays in testmg oceur or federal testmg is no longer
available, the legislature should be requested to provide funding to implement
mitochondrial technology in the state of Washington.

Passed by the Senate February 9, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.

CHAPTER 11
[Senate Bill 5253]
VETERAN-OWNED BUSINESSES

AN ACT Relating to veteran-owned businesses; and adding a new section to chapter 43.60A
RCW.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 43.60A RCW
to read as follows:

(1) The department shall:

(a) Develop and maintain a current list of veteran-owned businesses; and

(b) Make the list available on the department's public web site.

(2) In order to qualify as a veteran-owned business, the business must be at
least fifty-one percent owned and controlled by:

(a) A veteran as defined in RCW 41.04.007; or

(b) An active or reserve member in any branch of the armed forces of the
United States, including the national guard, coast guard, and armed forces
reserves.

(3) The department shall create a logo for the purpose of identifying
veteran-owned businesses to the public. The department shall put the logo on an
adhesive sticker or decal suitable for display in a business window and distribute
the stickers or decals to veteran-owned businesses listed with the department.

(4) Businesses may submit an application on a form prescribed by the
department for inclusion on the list.

(5) The department may adopt rules necessary to implement this section.
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Passed by the Senate February 2, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.

CHAPTER 12
[Senate Bill 5620]
SHERIFF'S OFFICES—CIVIL SERVICE COMMISSIONS

AN ACT Relating to the civil service commissions for sheriffs' offices; and amending RCW
41.14.050.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 41.14.050 and 1979 ex.s. ¢ 153 s 1 are each amended to read
as follows:

Immediately after appointment the commission shall organize by electing
one of its members ((ehairman)) as chair and shall hold regular meetings at least
once a month, and such additional meetings as may be required for the proper
discharge of its duties.

((¥)) The commission shall appoint a chief examiner who shall also serve as
secretary of the commission and such assistants as may be necessary. The
commission has supervisory responsibility over the chief examiner. The chief
examiner shall keep the records for the commission, preserve all reports made to
it, superintend and keep a record of all examinations held under its direction, and
perform such other duties as the commission may prescribe.

The chief examiner shall be appointed as a result of competitive
examination, which examination must be open to all properly qualified citizens
of the county: PROVIDED, That no appointee of the commission, either as
chief examiner or as an assistant to the chief examiner, shall be an employee of
the sheriff's department. The chief examiner may be subject to suspension,
reduction, or discharge in the same manner and subject to the same limitations as
are provided in the case of members of the classified service.

Passed by the Senate March 6, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.

CHAPTER 13
[Substitute Senate Bill 5625]
JAIL SERVICES CONTRACTS—NEIGHBORING STATES
AN ACT Relating to contracts for jail services with counties and cities in adjacent states; and
amending RCW 70.48.090.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 70.48.090 and 2002 ¢ 125 s 1 are each amended to read as
follows:
(1) Contracts for jail services may be made between a county and a city, and
among counties and cities. The contracts shall: Be in writing, give one
governing unit the responsibility for the operation of the jails, specify the
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responsibilities of each governing unit involved, and include the applicable
charges for custody of the prisoners as well as the basis for adjustments in the
charges. The contracts may be terminated only by ninety days written notice to
the governing units involved and to the office. The notice shall state the grounds
for termination and the specific plans for accommodating the affected jail
population.

(2) A city or county may contract for jail services with an adjacent county,
or city in an adjacent county, in a neighboring state. A person convicted in the
courts of this state and sentenced to a term of confinement in a city or county jail
may be transported to a jail in the adjacent county to be confined until: (a) The
term of confinement is completed:; or (b) that person is returned to be confined in
a city or county jail in this state.

(3) The contract authorized in subsection (1) of this section shall be for a
minimum term of ten years when state funds are provided to construct or
remodel a jail in one governing unit that will be used to house prisoners of other
governing units. The contract may not be terminated prior to the end of the term
without the office's approval. If the contract is terminated, or upon the
expiration and nonrenewal of the contract, the governing unit whose jail facility
was built or remodeled to hold the prisoners of other governing units shall pay to
the state treasurer the amount set by the corrections standards board or office
when it authorized disbursal of state funds for the remodeling or construction
under RCW 70.48.120. This amount shall be deposited in the local jail
improvement and construction account and shall fairly represent the construction
costs incurred in order to house prisoners from other governing units. The office
may pay the funds to the governing units which had previously contracted for
jail services under rules which the office may adopt. The acceptance of state
funds for constructing or remodeling consolidated jail facilities constitutes
agreement to the proportionate amounts set by the office. Notice of the
proportionate amounts shall be given to all governing units involved.

((3)) (4) A city or county primarily responsible for the operation of a jail
or jails may create a department of corrections to be in charge of such jail and of
all persons confined therein by law, subject to the authority of the governing
unit. If such department is created, it shall have charge of jails and persons
confined therein. If no such department of corrections is created, the chief law
enforcement officer of the city or county primarily responsible for the operation
of said jail shall have charge of the jail and of all persons confined therein.

Passed by the Senate March 9, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.

CHAPTER 14
[Senate Bill 5635]
POLYGRAPH TESTS

AN ACT Relating to requiring polygraph tests; and amending RCW 49.44.120.

Be it enacted by the Legislature of the State of Washington:
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Sec. 1. RCW 49.44.120 and 2005 c 265 s 1 are each amended to read as
follows:

(1) It shall be unlawful for any person, firm, corporation or the state of
Washington, its political subdivisions or municipal corporations to require,
directly or indirectly, that any employee or prospective employee take or be
subjected to any lie detector or similar tests as a condition of employment or
continued employment: PROVIDED, That this section shall not apply to
persons making ((initial)) application for employment with any law enforcement
agency or with the juvenile court services agency of any county, or to persons
returning after a break of more than twenty-four consecutive months in service
as a fully commissioned law enforcement officer: PROVIDED FURTHER,
That this section shall not apply to either the initial application for employment
or continued employment of persons who manufacture, distribute, or dispense
controlled substances as defined in chapter 69.50 RCW, or to persons in
sensitive positions directly involving national security.

(2) Nothing in this section shall be construed to prohibit the use of
psychological tests as defined in RCW 18.83.010.

(3) Any person violating this section is guilty of a misdemeanor.

(4) As used in this section, "person" includes any individual, firm,
corporation, or agency or political subdivision of the state.

(5) Nothing in this section may be construed as limiting any statutory or
common law rights of any person illegally denied employment or continued
employment under this section for purposes of any civil action or injunctive
relief.

Passed by the Senate March 7, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.

CHAPTER 15
[Senate Bill 5759]
TECHNICAL COLLEGE TRUSTEES

AN ACT Relating to executive state officers; and amending RCW 42.17.2401.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 42.17.2401 and 2006 ¢ 265 s 113 are each amended to read
as follows:

For the purposes of RCW 42.17.240, the term "executive state officer"
includes:

(1) The chief administrative law judge, the director of agriculture, the
administrator of the Washington basic health plan, the director of the department
of services for the blind, the director of the state system of community and
technical colleges, the director of community, trade, and economic development,
the secretary of corrections, the director of early learning, the director of
ecology, the commissioner of employment security, the chair of the energy
facility site evaluation council, the secretary of the state finance committee, the
director of financial management, the director of fish and wildlife, the executive
secretary of the forest practices appeals board, the director of the gambling
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commission, the director of general administration, the secretary of health, the
administrator of the Washington state health care authority, the executive
secretary of the health care facilities authority, the executive secretary of the
higher education facilities authority, the executive secretary of the horse racing
commission, the executive secretary of the human rights commission, the
executive secretary of the indeterminate sentence review board, the director of
the department of information services, the director of the interagency
committee for outdoor recreation, the executive director of the state investment
board, the director of labor and industries, the director of licensing, the director
of the lottery commission, the director of the office of minority and women's
business enterprises, the director of parks and recreation, the director of
personnel, the executive director of the public disclosure commission, the
director of retirement systems, the director of revenue, the secretary of social and
health services, the chief of the Washington state patrol, the executive secretary
of the board of tax appeals, the secretary of transportation, the secretary of the
utilities and transportation commission, the director of veterans affairs, the
president of each of the regional and state universities and the president of The
Evergreen State College, each district and each campus president of each state
community college;

(2) Each professional staff member of the office of the governor;
(3) Each professional staff member of the legislature; and

(4) Central Washington University board of trustees, the boards of trustees
of each community college and each technical college, each member of the state
board for community and technical colleges, state convention and trade center
board of directors, committee for deferred compensation, Eastern Washington
University board of trustees, Washington economic development finance
authority, The Evergreen State College board of trustees, executive ethics board,
forest practices appeals board, forest practices board, gambling commission, life
sciences discovery fund authority board of trustees, Washington health care
facilities authority, each member of the Washington health services commission,
higher education coordinating board, higher education facilities authority, horse
racing commission, state housing finance commission, human rights
commission, indeterminate sentence review board, board of industrial insurance
appeals, information services board, interagency committee for outdoor
recreation, state investment board, commission on judicial conduct, legislative
ethics board, liquor control board, lottery commission, marine oversight board,
Pacific Northwest electric power and conservation planning council, parks and
recreation commission, ((persennel—appeals—beard;)) board of pilotage
commissioners, pollution control hearings board, public disclosure commission,
public pension commission, shorelines hearing board, public employees'
benefits board, salmon recovery funding board, board of tax appeals,
transportation commission, University of Washington board of regents, utilities
and transportation commission, Washington state maritime commission,
Washington personnel resources board, Washington public power supply system
executive board, Washington State University board of regents, Western
Washington University board of trustees, and fish and wildlife commission.

Passed by the Senate March 8, 2007.
Passed by the House March 30, 2007.
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Approved by the Governor April 9, 2007.
Filed in Office of Secretary of State April 9, 2007.

CHAPTER 16
[Substitute Senate Bill 5898]
SHIPMENT OF WINE—COMMON CARRIERS

AN ACT Relating to the use of a common carrier for the shipment of wine; and amending
RCW 66.24.206 and 66.24.170.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 66.24.206 and 2006 ¢ 302 s 4 are each amended to read as
follows:

(1)(a) A United States winery located outside the state of Washington must
hold a certificate of approval to allow sales and shipment of the certificate of
approval holder's wine to licensed Washington wine distributors, importers, or
retailers. A certificate of approval holder with a direct shipment endorsement
may act as a distributor of its own production. Notwithstanding any language in
this title to the contrary, a certificate of approval holder with a direct shipment
endorsement may use a common carrier to deliver up to one hundred cases of its
own production, in the aggregate, per month to licensed Washington retailers. A
certificate of approval holder may not arrange for any such common carrier
shipments to licensed retailers of wine not of its own production.

(b) Authorized representatives must hold a certificate of approval to allow
sales and shipment of United States produced wine to licensed Washington wine
distributors or importers.

(c) Authorized representatives must also hold a certificate of approval to
allow sales and shipments of foreign produced wine to licensed Washington
wine distributors or importers.

(2) The certificate of approval shall not be granted unless and until such
winery ((er-manufacturer-of-wine)) or authorized representative shall have made
a written agreement with the board to furnish to the board, on or before the
twentieth day of each month, a report under oath, on a form to be prescribed by
the board, showing the quantity of wine sold or delivered to each licensed wine
distributor, importer, or retailer, during the preceding month, and shall further
have agreed with the board, that such wineries, manufacturers, or authorized
representatives, and all general sales corporations or agencies maintained by
them, and all of their trade representatives, shall and will faithfully comply with
all laws of the state of Washington pertaining to the sale of intoxicating liquors
and all rules and regulations of the Washington state liquor control board. A
violation of the terms of this agreement will cause the board to take action to
suspend or revoke such certificate.

(3) The fee for the certificate of approval and related endorsements, issued
pursuant to the provisions of this title, shall be from time to time established by
the board at a level that is sufficient to defray the costs of administering the
certificate of approval program. The fee shall be fixed by rule by the board in
accordance with the provisions of the administrative procedure act, chapter
34.05 RCW.
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(4) Certificate of approval holders are deemed to have consented to the
jurisdiction of Washington concerning enforcement of this chapter and all laws
and rules related to the sale and shipment of wine.

Sec. 2. RCW 66.24.170 and 2006 ¢ 302 s 1 are each amended to read as
follows:

(1) There shall be a license for domestic wineries; fee to be computed only
on the liters manufactured: Less than two hundred fifty thousand liters per year,
one hundred dollars per year; and two hundred fifty thousand liters or more per
year, four hundred dollars per year.

(2) The license allows for the manufacture of wine in Washington state from
grapes or other agricultural products.

(3) Any domestic winery licensed under this section may also act as a
retailer of wine of its own production. Any domestic winery licensed under this
section may act as a distributor of its own production. Notwithstanding any
language in this title to the contrary, a domestic winery may use a common
carrier to deliver up to one hundred cases of its own production, in the aggregate,
per month to licensed Washington retailers. A domestic winery may not arrange
for any such common carrier shipments to licensed retailers of wine not of its
own production. Except as provided in this section, any winery operating as a
distributor and/or retailer under this subsection shall comply with the applicable
laws and rules relating to distributors and/or retailers.

(4) A domestic winery licensed under this section, at locations separate from
any of its production or manufacturing sites, may serve samples of its own
products, with or without charge, and sell wine of its own production at retail for
off-premise consumption, provided that: (a) Each additional location has been
approved by the board under RCW 66.24.010; (b) the total number of additional
locations does not exceed two; and (c) a winery may not act as a distributor at
any such additional location. Each additional location is deemed to be part of
the winery license for the purpose of this title. Nothing in this subsection shall
be construed to prevent a domestic winery from holding multiple domestic
winery licenses.

(5)(a) A domestic winery licensed under this section may apply to the board
for an endorsement to sell wine of its own production at retail for off-premises
consumption at a qualifying farmers market. The annual fee for this
endorsement is seventy-five dollars. An endorsement issued pursuant to this
subsection does not count toward the two additional retail locations limit
specified in this section.

(b) For each month during which a domestic winery will sell wine at a
qualifying farmers market, the winery must provide the board or its designee a
list of the dates, times, and locations at which bottled wine may be offered for
sale. This list must be received by the board before the winery may offer wine
for sale at a qualifying farmers market.

(c) The wine sold at qualifying farmers markets must be made entirely from
grapes grown in a recognized Washington appellation or from other agricultural
products grown in this state.

(d) Each approved location in a qualifying farmers market is deemed to be
part of the winery license for the purpose of this title. The approved locations
under an endorsement granted under this subsection do not include the tasting or
sampling privilege of a winery. The winery may not store wine at a farmers
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market beyond the hours that the winery offers bottled wine for sale. The winery
may not act as a distributor from a farmers market location.

(e) Before a winery may sell bottled wine at a qualifying farmers market, the
farmers market must apply to the board for authorization for any winery with an
endorsement approved under this subsection to sell bottled wine at retail at the
farmers market. This application shall include, at a minimum: (i) A map of the
farmers market showing all booths, stalls, or other designated locations at which
an approved winery may sell bottled wine; and (ii) the name and contact
information for the on-site market managers who may be contacted by the board
or its designee to verify the locations at which bottled wine may be sold. Before
authorizing a qualifying farmers market to allow an approved winery to sell
bottled wine at retail at its farmers market location, the board shall notify the
persons or entities of such application for authorization pursuant to RCW
66.24.010 (8) and (9). An authorization granted under this subsection (5)(e) may
be withdrawn by the board for any violation of this title or any rules adopted
under this title.

(f) The board may adopt rules establishing the application and approval
process under this section and such additional rules as may be necessary to
implement this section.

(g) For the purposes of this subsection:

(1) "Qualifying farmers market" means an entity that sponsors a regular
assembly of vendors at a defined location for the purpose of promoting the sale
of agricultural products grown or produced in this state directly to the consumer
under conditions that meet the following minimum requirements:

(A) There are at least five participating vendors who are farmers selling
their own agricultural products;

(B) The total combined gross annual sales of vendors who are farmers
exceeds the total combined gross annual sales of vendors who are processors or
resellers;

(C) The total combined gross annual sales of vendors who are farmers,
processors, or resellers exceeds the total combined gross annual sales of vendors
who are not farmers, processors, or resellers;

(D) The sale of imported items and secondhand items by any vendor is
prohibited; and

(E) No vendor is a franchisee.

(1) "Farmer" means a natural person who sells, with or without processing,
agricultural products that he or she raises on land he or she owns or leases in this
state or in another state's county that borders this state.

(iii) "Processor" means a natural person who sells processed food that he or
she has personally prepared on land he or she owns or leases in this state or in
another state's county that borders this state.

(iv) "Reseller" means a natural person who buys agricultural products from
a farmer and resells the products directly to the consumer.

(6) Wine produced in Washington state by a domestic winery licensee may
be shipped out-of-state for the purpose of making it into sparkling wine and then
returned to such licensee for resale. Such wine shall be deemed wine
manufactured in the state of Washington for the purposes of RCW 66.24.206,
and shall not require a special license.

[101]



Ch. 16 WASHINGTON LAWS, 2007

Passed by the Senate March 10, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.

CHAPTER 17
[Substitute Senate Bill 5952]
DEPARTMENT OF EARLY LEARNING
AN ACT Relating to correcting provisions for the department of early learning; amending
RCW 43.215.300, 43.43.838, 42.48.010, 35.21.688, 35.63.185, 35A.63.215, 36.70.757, and

36.70A.450; reenacting and amending RCW 74.15.030; adding new sections to chapter 43.215
RCW; recodifying RCW 74.13.0903; and repealing RCW 43.215.2201 and 74.15.035.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. A new section is added to chapter 43.215 RCW to
read as follows:

(1) The director shall charge fees to the licensee for obtaining a license. The
director may waive the fees when, in the discretion of the director, the fees
would not be in the best interest of public health and safety, or when the fees
would be to the financial disadvantage of the state.

(2) Fees charged shall be based on, but shall not exceed, the cost to the
department for the licensure of the activity or class of activities and may include
costs of necessary inspection.

(3) The director shall establish the fees charged by rule.

Sec. 2. RCW 43.215.300 and 2006 ¢ 265 s 311 are each amended to read
as follows:

(1) An agency may be denied a license, or any license issued pursuant to
this chapter may be suspended, revoked, modified, or not renewed by the
director upon proof (a) that the agency has failed or refused to comply with the
provisions of this chapter or the requirements adopted pursuant to this chapter;
or (b) that the conditions required for the issuance of a license under this chapter
have ceased to exist with respect to such licenses. ((REW-4320A-205)) Section
3 of this act governs notice of a license denial, revocation, suspension, or
modification and provides the right to an adjudicative proceeding.

(2) In any adjudicative proceeding regarding the denial, modification,
suspension, or revocation of any license under this chapter, the department's
decision shall be upheld if it is supported by a preponderance of the evidence.

(3) The department may assess civil monetary penalties upon proof that an
agency has failed or refused to comply with the rules adopted under this chapter
or that an agency subject to licensing under this chapter is operating without a
license except that civil monetary penalties shall not be levied against a licensed
foster home. Monetary penalties levied against unlicensed agencies that submit
an application for licensure within thirty days of notification and subsequently
become licensed will be forgiven. These penalties may be assessed in addition
to or in lieu of other disciplinary actions. Civil monetary penalties, if imposed,
may be assessed and collected, with interest, for each day an agency is or was
out of compliance. Civil monetary penalties shall not exceed seventy-five
dollars per violation for a family day care home and two hundred fifty dollars
per violation for child day care centers. Each day upon which the same or
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substantially similar action occurs is a separate violation subject to the
assessment of a separate penalty. The department shall provide a notification
period before a monetary penalty is effective and may forgive the penalty levied
if the agency comes into compliance during this period. The department may
suspend, revoke, or not renew a license for failure to pay a civil monetary
penalty it has assessed pursuant to this chapter within ten days after such
assessment becomes final. ((Chapter43-20A—REW)) Section 4 of this act
governs notice of a civil monetary penalty and provides the right ((ef)) to an
adjudicative proceeding. The preponderance of evidence standard shall apply in
adjudicative proceedings related to assessment of civil monetary penalties.

(4)(a) In addition to or in lieu of an enforcement action being taken, the
department may place a child day care center or family day care provider on
nonreferral status if the center or provider has failed or refused to comply with
this chapter or rules adopted under this chapter or an enforcement action has
been taken. The nonreferral status may continue until the department determines
that: (i) No enforcement action is appropriate; or (ii) a corrective action plan has
been successfully concluded.

(b) Whenever a child day care center or family day care provider is placed
on nonreferral status, the department shall provide written notification to the
child day care center or family day care provider.

(5) The department shall notify appropriate public and private child care
resource and referral agencies of the department's decision to: (a) Take an
enforcement action against a child day care center or family day care provider;
or (b) place or remove a child day care center or family day care provider on
nonreferral status.

NEW SECTION. Sec. 3. A new section is added to chapter 43.215 RCW to
read as follows:

(1) The department shall give written notice of the denial of an application
for a license to the applicant or his or her agent. The department shall give
written notice of revocation, suspension, or modification of a license to the
licensee or his or her agent. The notice shall state the reasons for the action. The
notice shall be personally served in the manner of service of a summons in a
civil action or shall be given in another manner that shows proof of receipt.

(2) Except as otherwise provided in this subsection and in subsection (4) of
this section, revocation, suspension, or modification is effective twenty-eight
days after the licensee or the agent receives the notice.

(a) The department may make the date the action is effective later than
twenty-eight days after receipt. If the department does so, it shall state the
effective date in the written notice given the licensee or agent.

(b) The department may make the date the action is effective sooner than
twenty-eight days after receipt when necessary to protect the public health,
safety, or welfare. When the department does so, it shall state the effective date
and the reasons supporting the effective date in the written notice given to the
licensee or agent.

(c) When the department has received certification pursuant to chapter
74.20A RCW from the division of child support that the licensee is a person who
is not in compliance with a support order, the department shall provide that the
suspension is effective immediately upon receipt of the suspension notice by the
licensee.
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(3) Except for licensees suspended for noncompliance with a support order
under chapter 74.20A RCW, a license applicant or licensee who is aggrieved by
a department denial, revocation, suspension, or modification has the right to an
adjudicative proceeding. The proceeding is governed by the administrative
procedure act, chapter 34.05 RCW. The application must be in writing, state the
basis for contesting the adverse action, include a copy of the adverse notice, be
served on and received by the department within twenty-eight days of the license
applicant's or licensee's receiving the adverse notice, and be served in a manner
that shows proof of receipt.

(4)(a) If the department gives a licensee twenty-eight or more days' notice of
revocation, suspension, or modification and the licensee files an appeal before its
effective date, the department shall not implement the adverse action until the
final order has been entered. The presiding or reviewing officer may permit the
department to implement part or all of the adverse action while the proceedings
are pending if the appellant causes an unreasonable delay in the proceeding, if
the circumstances change so that implementation is in the public interest, or for
other good cause.

(b) If the department gives a licensee less than twenty-eight days' notice of
revocation, suspension, or modification and the licensee timely files a sufficient
appeal, the department may implement the adverse action on the effective date
stated in the notice. The presiding or reviewing officer may order the
department to stay implementation of part or all of the adverse action while the
proceedings are pending if staying implementation is in the public interest or for
other good cause.

NEW SECTION. Sec. 4. A new section is added to chapter 43.215 RCW to
read as follows:

(1) The department shall give written notice to the person against whom it
assesses a civil fine. The notice shall state the reasons for the adverse action.
The notice shall be personally served in the manner of service of a summons in a
civil action or shall be given in another manner that shows proof of receipt.

(2) Except as otherwise provided in subsection (4) of this section, the civil
fine is due and payable twenty-eight days after receipt. The department may
make the date the fine is due later than twenty-eight days after receipt. When the
department does so, it shall state the effective date in the written notice given the
person against whom it assesses the fine.

(3) The person against whom the department assesses a civil fine has the
right to an adjudicative proceeding. The proceeding is governed by the
administrative procedure act, chapter 34.05 RCW. The application must be in
writing, state the basis for contesting the fine, include a copy of the adverse
notice, be served on and received by the department within twenty-eight days of
the person's receiving the notice of civil fine, and be served in a manner that
shows proof of receipt.

(4) If the person files a timely and sufficient appeal, the department shall not
implement the action until the final order has been served. The presiding or
reviewing officer may permit the department to implement part or all of the
action while the proceedings are pending if the appellant causes an unreasonable
delay in the proceedings or for other good cause.
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Sec. 5. RCW 43.43.838 and 2005 c 421 s 5 are each amended to read as
follows:

(1) After January 1, 1988, and notwithstanding any provision of RCW
43.43.700 through 43.43.810 to the contrary, the state patrol shall furnish a
transcript of the conviction record pertaining to any person for whom the state
patrol or the federal bureau of investigation has a record upon the written request
of:

(a) The subject of the inquiry;

(b) Any business or organization for the purpose of conducting evaluations
under RCW 43.43.832;

(c) The department of social and health services;

(d) Any law enforcement agency, prosecuting authority, or the office of the
attorney general; ((ex))

(e) The department of social and health services for the purpose of meeting
responsibilities set forth in chapter 74.15, 18.51, 18.20, or 72.23 RCW, or any
later-enacted statute which purpose is to regulate or license a facility which
handles vulnerable adults. However, access to conviction records pursuant to
this subsection (1)(e) does not limit or restrict the ability of the department to
obtain additional information regarding conviction records and pending charges
as set forth in RCW 74.15.030(2)(b);_or

The department of early learning for the purpose of meetin,
responsibilities in chapter 43.215 RCW.

(2) The state patrol shall by rule establish fees for disseminating records
under this section to recipients identified in subsection (1)(a) and (b) of this
section. The state patrol shall also by rule establish fees for disseminating
records in the custody of the national crime information center. The revenue
from the fees shall cover, as nearly as practicable, the direct and indirect costs to
the state patrol of disseminating the records. No fee shall be charged to a
nonprofit organization for the records check. In the case of record checks using
fingerprints requested by school districts and educational service districts, the
state patrol shall charge only for the incremental costs associated with checking
fingerprints in addition to name and date of birth. Record checks requested by
school districts and educational service districts using only name and date of
birth shall continue to be provided free of charge.

(3) No employee of the state, employee of a business or organization, or the
business or organization is liable for defamation, invasion of privacy,
negligence, or any other claim in connection with any lawful dissemination of
information under RCW 43.43.830 through 43.43.840 or 43.43.760.

(4) Before July 26, 1987, the state patrol shall adopt rules and forms to
implement this section and to provide for security and privacy of information
disseminated under this section, giving first priority to the criminal justice
requirements of this chapter. The rules may include requirements for users,
audits of users, and other procedures to prevent use of civil adjudication record
information or criminal history record information inconsistent with this chapter.

(5) Nothing in RCW 43.43.830 through 43.43.840 shall authorize an
employer to make an inquiry not specifically authorized by this chapter, or be
construed to affect the policy of the state declared in chapter 9.96A RCW.

Sec. 6. RCW 42.48.010 and 1989 1st ex.s. ¢ 9 s 207 are each amended to
read as follows:
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For the purposes of this chapter, the following definitions apply:

(1) "Individually identifiable" means that a record contains information
which reveals or can likely be associated with the identity of the person or
persons to whom the record pertains.

(2) "Legally authorized representative" means a person legally authorized to
give consent for the disclosure of personal records on behalf of a minor or a
legally incompetent adult.

(3) "Personal record" means any information obtained or maintained by a
state agency which refers to a person and which is declared exempt from public
disclosure, confidential, or privileged under state or federal law.

(4) "Research”" means a planned and systematic sociological, psychological,
epidemiological, biomedical, or other scientific investigation carried out by a
state agency, by a scientific research professional associated with a bona fide
scientific research organization, or by a graduate student currently enrolled in an
advanced academic degree curriculum, with an objective to contribute to
scientific knowledge, the solution of social and health problems, or the
evaluation of public benefit and service programs. This definition excludes
methods of record analysis and data collection that are subjective, do not permit
replication, and are not designed to yield reliable and valid results.

(5) "Research record" means an item or grouping of information obtained
for the purpose of research from or about a person or extracted for the purpose of
research from a personal record.

(6) "State agency" means: (a) The department of social and health services;
(b) the department of corrections; (c) an institution of higher education as
defined in RCW 28B.10.016; ((ex)) (d) the department of health; or (e) the
department of early learning.

NEW SECTION. Sec. 7. RCW 74.13.0903 is recodified as a section in
chapter 43.215 RCW.

NEW_SECTION. Sec. 8. The following acts or parts of acts are each
repealed:

(1) RCW 43.215.2201 (Licensed day care centers—Notice of pesticide use)
and 2001 ¢ 333 s 5; and

(2) RCW 74.15.035 (Negotiated rule making—Family child care
licensees—Intent) and 2006 ¢ 54 s 6.

Sec. 9. RCW 35.21.688 and 2003 ¢ 286 s 1 are each amended to read as
follows:

(1) Except as provided in subsections (2) and (3) of this section, no city or
town may enact, enforce, or maintain an ordinance, development regulation,
zoning regulation, or official control, policy, or administrative practice that
prohibits the use of a residential dwelling, located in an area zoned for
residential or commercial use, as a family day-care provider's facility serving
twelve or fewer children.

(2) A city or town may require that the facility: (a) Comply with all
building, fire, safety, health code, and business licensing requirements; (b)
conform to lot size, building size, setbacks, and lot coverage standards
applicable to the zoning district except if the structure is a legal nonconforming

structure; (c) is certified by the ((effice-ofchildearepoliey)) department of early

learning licensor as providing a safe passenger loading area; (d) include signage,
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if any, that conforms to applicable regulations; and (e) limit hours of operations
to facilitate neighborhood compatibility, while also providing appropriate
opportunity for persons who use family day-care who work a nonstandard work
shift.

(3) A city or town may also require that the family day-care provider, before
state licensing, require proof of written notification by the provider that the
immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
day-care provider over licensing requirements, the licensor may provide a forum
to resolve the dispute.

(4) This section may not be construed to prohibit a city or town from
imposing zoning conditions on the establishment and maintenance of a family
day-care provider's home serving twelve or fewer children in an area zoned for
residential or commercial use, if the conditions are no more restrictive than
conditions imposed on other residential dwellings in the same zone and the
establishment of such facilities is not precluded. As used in this section, "family
day-care provider" is as defined in RCW ((74-35-020)) 43.215.010.

Sec. 10. RCW 35.63.185 and 2003 ¢ 286 s 3 are each amended to read as
follows:

(1) Except as provided in subsections (2) and (3) of this section, no city may
enact, enforce, or maintain an ordinance, development regulation, zoning
regulation, or official control, policy, or administrative practice that prohibits the
use of a residential dwelling, located in an area zoned for residential or
commercial use, as a family day-care provider's home facility.

(2) A city may require that the facility: (a) Comply with all building, fire,
safety, health code, and business licensing requirements; (b) conform to lot size,
building size, setbacks, and lot coverage standards applicable to the zoning
district except if the structure is a legal nonconforming structure; (c) is certified
by the ((effiee—of<hild—earepeliey)) department of early learning licensor as
providing a safe passenger loading area; (d) include signage, if any, that
conforms to applicable regulations; and (e) limit hours of operations to facilitate
neighborhood compatibility, while also providing appropriate opportunity for
persons who use family day-care and who work a nonstandard work shift.

(3) A city may also require that the family day-care provider, before state
licensing, require proof of written notification by the provider that the
immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
family day-care provider over licensing requirements, the licensor may provide a
forum to resolve the dispute.

(4) Nothing in this section shall be construed to prohibit a city from
imposing zoning conditions on the establishment and maintenance of a family
day-care provider's home in an area zoned for residential or commercial use, so
long as such conditions are no more restrictive than conditions imposed on other
residential dwellings in the same zone and the establishment of such facilities is
not precluded. As used in this section, "family day-care provider" is as defined
in RCW ((74-15-020)) 43.215.010.

Sec. 11. RCW 35A.63.215 and 2003 ¢ 286 s 4 are each amended to read as
follows:
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(1) Except as provided in subsections (2) and (3) of this section, no city may
enact, enforce, or maintain an ordinance, development regulation, zoning
regulation, or official control, policy, or administrative practice that prohibits the
use of a residential dwelling, located in an area zoned for residential or
commercial use, as a family day-care provider's home facility.

(2) A city may require that the facility: (a) Comply with all building, fire,
safety, health code, and business licensing requirements; (b) conform to lot size,
building size, setbacks, and lot coverage standards applicable to the zoning
district except if the structure is a legal nonconforming structure; (c) is certified
by the ((effiee—ef—¢hild-earepeliey)) department of early learning licensor as
providing a safe passenger loading area; (d) include signage, if any, that
conforms to applicable regulations; and (e) limit hours of operations to facilitate
neighborhood compatibility, while also providing appropriate opportunity for
persons who use family day-care and who work a nonstandard work shift.

3) A city may also require that the family day-care provider, before state
licensing, require proof of written notification by the provider that the
immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
family day-care provider over licensing requirements, the licensor may provide a
forum to resolve the dispute.

(4) Nothing in this section shall be construed to prohibit a city from
imposing zoning conditions on the establishment and maintenance of a family
day-care provider's home in an area zoned for residential or commercial use, so
long as such conditions are no more restrictive than conditions imposed on other
residential dwellings in the same zone and the establishment of such facilities is
not precluded. As used in this section, "family day-care provider" is as defined
in RCW ((74-35-626)) 43.215.010.

Sec. 12. RCW 36.70.757 and 2003 ¢ 286 s 2 are each amended to read as
follows:

(1) Except as provided in subsections (2) and (3) of this section, no county
may enact, enforce, or maintain an ordinance, development regulation, zoning
regulation, or official control, policy, or administrative practice that prohibits the
use of a residential dwelling, located in an area zoned for residential or
commercial use, as a family day-care provider's facility serving twelve or fewer
children.

(2) A county may require that the facility: (a) Comply with all building,
fire, safety, health code, and business licensing requirements; (b) conform to lot
size, building size, setbacks, and lot coverage standards applicable to the zoning
district except if the structure is a legal nonconforming structure; (c) is certified
by the ((effice—of-child-eare—peliey)) department of early learning licensor as
providing a safe passenger loading area; (d) include signage, if any, that
conforms to applicable regulations; and (e) limit hours of operations to facilitate
neighborhood compatibility, while also providing appropriate opportunity for
persons who use family day-care who work a nonstandard work shift.

(3) A county may also require that the family day-care provider, before state
licensing, require proof of written notification by the provider that the
immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
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day-care provider over licensing requirements, the licensor may provide a forum
to resolve the dispute.

(4) This section may not be construed to prohibit a county from imposing
zoning conditions on the establishment and maintenance of a family day-care
provider's home serving twelve or fewer children in an area zoned for residential
or commercial use, if the conditions are no more restrictive than conditions
imposed on other residential dwellings in the same zone and the establishment of
such facilities is not precluded. As used in this section, "family day-care
provider" is as defined in RCW ((74-35-620)) 43.215.010.

Sec. 13. RCW 36.70A.450 and 2003 ¢ 286 s 5 are each amended to read as
follows:

(1) Except as provided in subsections (2) and (3) of this section, no county
or city may enact, enforce, or maintain an ordinance, development regulation,
zoning regulation, or official control, policy, or administrative practice that
prohibits the use of a residential dwelling, located in an area zoned for
residential or commercial use, as a family day-care provider's home facility.

(2) A county or city may require that the facility: (a) Comply with all
building, fire, safety, health code, and business licensing requirements; (b)
conform to lot size, building size, setbacks, and lot coverage standards
applicable to the zoning district except if the structure is a legal nonconforming
structure; (c) is certified by the ((effiee-ofchild-earepeliey)) department of early
learning licensor as providing a safe passenger loading area; (d) include signage,
if any, that conforms to applicable regulations; and (e) limit hours of operations
to facilitate neighborhood compatibility, while also providing appropriate
opportunity for persons who use family day-care and who work a nonstandard
work shift.

(3) A county or city may also require that the family day-care provider,
before state licensing, require proof of written notification by the provider that
the immediately adjoining property owners have been informed of the intent to
locate and maintain such a facility. If a dispute arises between neighbors and the
family day-care provider over licensing requirements, the licensor may provide a
forum to resolve the dispute.

(4) Nothing in this section shall be construed to prohibit a county or city
from imposing zoning conditions on the establishment and maintenance of a
family day-care provider's home in an area zoned for residential or commercial
use, so long as such conditions are no more restrictive than conditions imposed
on other residential dwellings in the same zone and the establishment of such
facilities is not precluded. As used in this section, "family day-care provider" is
as defined in RCW ((74-145-620)) 43.215.010.

Sec. 14. RCW 74.15.030 and 2006 ¢ 265 s 402 and 2006 ¢ 54 s 8 are each
reenacted and amended to read as follows:

The secretary shall have the power and it shall be the secretary's duty:

(1) In consultation with the children's services advisory committee, and with
the advice and assistance of persons representative of the various type agencies
to be licensed, to designate categories of facilities for which separate or different
requirements shall be developed as may be appropriate whether because of
variations in the ages, sex and other characteristics of persons served, variations
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in the purposes and services offered or size or structure of the agencies to be
licensed hereunder, or because of any other factor relevant thereto;

(2) In consultation with the children's services advisory committee, and with
the advice and assistance of persons representative of the various type agencies
to be licensed, to adopt and publish minimum requirements for licensing
applicable to each of the various categories of agencies to be licensed.

The minimum requirements shall be limited to:

(a) The size and suitability of a facility and the plan of operation for
carrying out the purpose for which an applicant seeks a license;

(b) The character, suitability and competence of an agency and other
persons associated with an agency directly responsible for the care and treatment
of children, expectant mothers or developmentally disabled persons. In
consultation with law enforcement personnel, the secretary shall investigate the
conviction record or pending charges and dependency record information under
chapter 43.43 RCW of each agency and its staff seeking licensure or relicensure.
No unfounded allegation of child abuse or neglect as defined in RCW 26.44.020
may be disclosed to a child-placing agency, private adoption agency, or any
other provider licensed under this chapter. In order to determine the suitability
of applicants for an agency license, licensees, their employees, and other persons
who have unsupervised access to children in care, and who have not resided in
the state of Washington during the three-year period before being authorized to
care for children shall be fingerprinted. The fingerprints shall be forwarded to
the Washington state patrol and federal bureau of investigation for a criminal
history records check. The fingerprint criminal history records checks will be at
the expense of the licensee except that in the case of a foster family home, if this
expense would work a hardship on the licensee, the department shall pay the
expense. The licensee may not pass this cost on to the employee or prospective
employee, unless the employee is determined to be unsuitable due to his or her
criminal history record. The secretary shall use the information solely for the
purpose of determining eligibility for a license and for determining the character,
suitability, and competence of those persons or agencies, excluding parents, not
required to be licensed who are authorized to care for children, expectant
mothers, and developmentally disabled persons. Criminal justice agencies shall
provide the secretary such information as they may have and that the secretary
may require for such purpose;

(¢) The number of qualified persons required to render the type of care and
treatment for which an agency seeks a license;

(d) The safety, cleanliness, and general adequacy of the premises to provide
for the comfort, care and well-being of children, expectant mothers or
developmentally disabled persons;

(e) The provision of necessary care, including food, clothing, supervision
and discipline; physical, mental and social well-being; and educational,
recreational and spiritual opportunities for those served;

(f) The financial ability of an agency to comply with minimum requirements
established pursuant to chapter 74.15 RCW and RCW 74.13.031; and

(g) The maintenance of records pertaining to the admission, progress, health
and discharge of persons served,

(3) To investigate any person, including relatives by blood or marriage
except for parents, for character, suitability, and competence in the care and
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treatment of children, expectant mothers, and developmentally disabled persons
prior to authorizing that person to care for children, expectant mothers, and
developmentally disabled persons. However, if a child is placed with a relative
under RCW 13.34.065 or 13.34.130, and if such relative appears otherwise
suitable and competent to provide care and treatment the criminal history
background check required by this section need not be completed before
placement, but shall be completed as soon as possible after placement;

(4) On reports of alleged child abuse and neglect, to investigate agencies in
accordance with chapter 26.44 RCW, including child day-care centers and
family day-care homes, to determine whether the alleged abuse or neglect has
occurred, and whether child protective services or referral to a law enforcement
agency is appropriate;

(5) To issue, revoke, or deny licenses to agencies pursuant to chapter 74.15
RCW and RCW 74.13.031. Licenses shall specify the category of care which an
agency is authorized to render and the ages, sex and number of persons to be
served;

(6) To prescribe the procedures and the form and contents of reports
necessary for the administration of chapter 74.15 RCW and RCW 74.13.031 and
to require regular reports from each licensee;

(7) To inspect agencies periodically to determine whether or not there is
compliance with chapter 74.15 RCW and RCW 74.13.031 and the requirements
adopted hereunder;

(8) To review requirements adopted hereunder at least every two years and
to adopt appropriate changes after consultation with the children's services
advisory committee for requirements for other agencies; and

)«

40))) To consult with public and private agencies in order to help them
improve their methods and facilities for the care of children, expectant mothers
and developmentally disabled persons.

NEW SECTION. Sec. 15. A new section is added to chapter 43.215 RCW
to read as follows:

The director shall have the power and it shall be the director's duty to
engage in negotiated rule making pursuant to RCW 34.05.310(2)(a) with the
exclusive representative of the family child care licensees selected in accordance
with section 16 of this act and with other affected interests before adopting
requirements that affect family child care licensees.

NEW SECTION. Sec. 16. A new section is added to chapter 43.215 RCW
to read as follows:

(1) Solely for the purposes of negotiated rule making pursuant to RCW
34.05.310(2)(a) and section 15 of this act, a statewide unit of all family child
care licensees is appropriate. As of June 7, 20006, the exclusive representative of
family child care licensees in the statewide unit shall be the representative
selected as the majority representative in the election held under the directive of
the governor to the secretary of the department of social and health services,
dated September 16, 2005. If family child care licensees seek to select a
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different representative thereafter, the family child care licensees may request
that the American arbitration association conduct an election and certify the
results of the election.

(2) In enacting this section, the legislature intends to provide state action
immunity under federal and state antitrust laws for the joint activities of family
child care licensees and their exclusive representative to the extent such
activities are authorized by this chapter.

Passed by the Senate March 9, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.

CHAPTER 18
[Senate Bill 5957]
JOINT LEGISLATIVE SYSTEMS ADMINISTRATIVE COMMITTEE
AN ACT Relating to administrative practices concerning the information processing and
communications systems of the legislature overseen by the joint legislative systems committee;
amending RCW 44.68.010, 44.68.030, 44.68.040, 44.68.050, and 44.68.060; adding new sections to
chapter 44.68 RCW; creating a new section; repealing RCW 44.68.070; providing an effective date;
and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 44.68.010 and 1986 ¢ 61 s 1 are each amended to read as

follows:

Unless the context clearly requires otherwise, the definitions in this section
apply throughout this chapter.

(1) "Administrative committee" means the joint legislative systems
administrative committee created under RCW 44.68.030.

(2) "Center" means the ((joint)) legislative service center established under
RCW 44.68.060.

(3) "Coordinator" means the legislative systems coordinator employed
under RCW 44.68.040.

(4) "Systems committee" means the joint legislative systems committee
created under RCW 44.68.020.

Sec. 2. RCW 44.68.030 and 1986 ¢ 61 s 3 are each amended to read as
follows:

(1) The joint legislative systems administrative committee is created to
manage the information processing and communications systems of the
legislature. The administrative committee consists of five members appointed as
follows:

(a) The secretary of the senate, and another senate staff person appointed by
and serving at the pleasure of the secretary;

(b) The chief clerk of the house of representatives, and another house of
representatives staff person appointed by and serving at the pleasure of the chief
clerk; and

(c) The code reviser, or the code reviser's designee, serving in a nonvoting
capacity.

(2) The coordinator shall serve as the secretary of the administrative
committee.
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Sec. 3. RCW 44.68.040 and 2001 ¢ 259 s 17 are each amended to read as
follows:

Subject to RCW 44.04.260:

(1) The systems committee, after consultation with the administrative
committee, shall employ a legislative systems coordinator. The coordinator shall
serve at the pleasure of the systems committee, which shall fix the coordinator's
salary.

(2)(a) The coordinator shall serve as the executive and administrative head
of the center, and shall assist the administrative committee in managing the
information processing and communications systems of the legislature as
directed by the administrative committee;

b) In accordance with an adopted personnel plan, the coordinator shall
employ or engage and fix the compensation for personnel required to carry out
the purposes of this chapter:;

c) The coordinator shall enter into contracts for: (i) The sale, exchange, or
acquisition of equipment, supplies, services, and facilities required to carry out
the purposes of this chapter; and (ii) the distribution of legislative information.

Sec. 4. RCW 44.68.050 and 2001 ¢ 259 s 18 are each amended to read as
follows:

The administrative committee shall, subject to the approval of the systems
committee and subject to RCW 44.04.260:

(1) Adopt policies, procedures, and standards regarding the information
processing and communications systems of the legislature;

(2) Establish appropriate charges for services, equipment, and publications
provided by the legislative information processing and communications systems,
applicable to legislative and nonlegislative users as determined by the
administrative committee;

(3) ((Employ—or—engage—and—fix—the)) Adopt a compensation plan for

personnel required to carry out the purposes of this chapter;

) (C
5 ) Am)rove strateglc and tactical
1nformat10n technolo;zv plans and provide guidance in operational matters
required to carry out (a) the purposes of this chapter; and (b) the distribution of
legislative information;
(5) Generally assist the systems committee in carrying out its
responsibilities under this chapter, as directed by the systems committee.

Sec. 5. RCW 44.68.060 and 1986 ¢ 61 s 6 are each amended to read as
follows:

(1) The administrative committee, subject to the approval of the systems
committee, shall establish a ((jeint)) legislative service center. The center shall
provide automatic data processing services, equipment, training, and support to
the legislature and legislative agencies. The center may also, by agreement,
provide services to agencies of the judicial and executive branches of state
government and other governmental entities, and provide public access to
legislative information. All operations of the center shall be subject to the
general supervision of the administrative committee in accordance with the
policies, procedures, and standards established under RCW 44.68.050.
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(2) Except as provided otherwise in subsection (3) of this section,
determinations regarding the security, disclosure, and disposition of information
placed or maintained in the center shall rest solely with the originator and shall
be made in accordance with any law regulating the disclosure of such
information. The originator is the person who directly places information in the
center.

(3) When utilizing the center to carry out the bill drafting functions required
under RCW 1.08.027, the code reviser shall be considered the originator as
defined in RCW 44.68.060. However, determinations regarding the security,
disclosure, and disposition of drafts placed or maintained in the center shall be
made by the person requesting the code reviser's services and the code reviser,
acting as the originator, shall comply with and carry out such determinations as
directed by that person. A measure once introduced shall not be considered a
draft under this subsection.

NEW SECTION. Sec. 6. A new section is added to chapter 44.68 RCW to
read as follows:

Subject to RCW 44.04.260, all expenses incurred, including salaries and
expenses of employees, shall be paid upon voucher forms as provided and
signed by the coordinator. Vouchers may be drawn on funds appropriated by law
for the systems committee, administrative committee, and center: PROVIDED,
That the senate, house of representatives, and code reviser may authorize the
systems committee, administrative committee, and center to draw on funds
appropriated by the legislature for related information technology expenses. The
senate and house of representatives may transfer moneys appropriated for
legislative expenses to the systems committee, administrative committee, and
center, in addition to charges made under RCW 44.68.050(2).

NEW SECTION. Sec. 7. A new section is added to chapter 44.68 RCW to
read as follows:

The systems committee, administrative committee, and center are hereby
expressly exempted from the provisions of chapter 43.105 RCW.

NEW SECTION. Sec. 8. The legislative systems revolving fund is
abolished as of July 1, 2007. All moneys remaining in the legislative systems
revolving fund on July 1, 2007, shall be transferred to the state general fund.

NEW SECTION. Sec. 9. RCW 44.68.070 (Legislative systems revolving
fund) and 1986 ¢ 61 s 7 are each repealed.

NEW SECTION. Sec. 10. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the state
government and its existing public institutions, and takes effect July 1, 2007.

Passed by the Senate March 7, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.
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CHAPTER 19
[Engrossed Senate Bill 5166]
KOREAN-AMERICAN DAY

AN ACT Relating to the designation of the thirteenth day of January of each year as Korean-
American day; amending RCW 1.16.050 and 43.117.070; and creating a new section.

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Sec. 1. The legislature finds that in the more than one
hundred years that Koreans have immigrated to the United States, these
immigrants and their descendants have made an invaluable contribution to our
state and nation. Korean-Americans have worked for many years to better not
only their community, but the communities in which they live and the state as a
whole. The legislature further finds that due to the close friendship between the
people of Korea and the United States, it is fitting to recognize Korean-
American contributions to our society in a dignified and fitting manner, and to
encourage Korean-Americans to honor the sacrifices made by American citizens
during the Korean War.

Sec. 2. RCW 1.16.050 and 2003 c 68 s 2 are each amended to read as
follows:

The following are legal holidays: Sunday; the first day of January,
commonly called New Year's Day; the third Monday of January, being
celebrated as the anniversary of the birth of Martin Luther King, Jr.; the third
Monday of February to be known as Presidents' Day and to be celebrated as the
anniversary of the births of Abraham Lincoln and George Washington; the last
Monday of May, commonly known as Memorial Day; the fourth day of July,
being the anniversary of the Declaration of Independence; the first Monday in
September, to be known as Labor Day; the eleventh day of November, to be
known as Veterans' Day; the fourth Thursday in November, to be known as
Thanksgiving Day; the day immediately following Thanksgiving Day; and the
twenty-fifth day of December, commonly called Christmas Day.

Employees of the state and its political subdivisions, except employees of
school districts and except those nonclassified employees of institutions of
higher education who hold appointments or are employed under contracts to
perform services for periods of less than twelve consecutive months, shall be
entitled to one paid holiday per calendar year in addition to those specified in
this section. Each employee of the state or its political subdivisions may select
the day on which the employee desires to take the additional holiday provided
for herein after consultation with the employer pursuant to guidelines to be
promulgated by rule of the appropriate personnel authority, or in the case of local
government by ordinance or resolution of the legislative authority.

If any of the above specified state legal holidays are also federal legal
holidays but observed on different dates, only the state legal holidays shall be
recognized as a paid legal holiday for employees of the state and its political
subdivisions except that for port districts and the law enforcement and public
transit employees of municipal corporations, either the federal or the state legal
holiday, but in no case both, may be recognized as a paid legal holiday for
employees.

Whenever any legal holiday, other than Sunday, falls upon a Sunday, the
following Monday shall be the legal holiday.
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Whenever any legal holiday falls upon a Saturday, the preceding Friday
shall be the legal holiday.

Nothing in this section shall be construed to have the effect of adding or
deleting the number of paid holidays provided for in an agreement between
employees and employers of political subdivisions of the state or as established
by ordinance or resolution of the local government legislative authority.

The legislature declares that the thirteenth day of January shall be
recognized as Korean-American Day but shall not be considered a legal holiday
for any purposes.

The legislature declares that the twelfth day of October shall be recognized
as Columbus Day but shall not be considered a legal holiday for any purposes.

The legislature declares that the ninth day of April shall be recognized as
former prisoner of war recognition day but shall not be considered a legal
holiday for any purposes.

The legislature declares that the twenty-sixth day of January shall be
recognized as Washington army and air national guard day but shall not be
considered a legal holiday for any purposes.

The legislature declares that the seventh day of August shall be recognized
as purple heart recipient recognition day but shall not be considered a legal
holiday for any purposes.

The legislature declares that the second Sunday in October be recognized as
Washington state children's day but shall not be considered a legal holiday for
any purposes.

The legislature declares that the sixteenth day of April shall be recognized
as Mother Joseph day and the fourth day of September as Marcus Whitman day,
but neither shall be considered legal holidays for any purpose.

The legislature declares that the seventh day of December be recognized as
Pearl Harbor remembrance day but shall not be considered a legal holiday for
any purpose.

The legislature declares that the nineteenth day of February be recognized
as civil liberties day of remembrance but shall not be considered a legal holiday
for any purpose.

Sec. 3. RCW 43.117.070 and 2000 c 236 s 3 are each amended to read as
follows:

(1) The commission shall examine and define issues pertaining to the rights
and needs of Asian Pacific Americans, and make recommendations to the
governor and state agencies with respect to desirable changes in program and
law.

(2) The commission shall advise such state government agencies on the
development and implementation of comprehensive and coordinated policies,
plans, and programs focusing on the special problems and needs of Asian Pacific
Americans.

(3) The commission shall coordinate and assist with statewide celebrations
during the fourth week of Asian Pacific American Heritage Month that
recognize the contributions to the state by Asian Pacific Americans in the arts,
sciences, commerce, and education.

(4) The commission shall coordinate and assist educational institutions

public entities, and private organizations with celebrations of Korean-American
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day that recognize the contributions to the state by Korean-Americans in the arts,
sciences, commerce, and education.

(5) Each state department and agency shall provide appropriate and
reasonable assistance to the commission as needed in order that the commission
may carry out the purposes of this chapter.

Passed by the Senate February 23, 2007.

Passed by the House March 30, 2007.

Approved by the Governor April 9, 2007.

Filed in Office of Secretary of State April 9, 2007.

CHAPTER 20
[Substitute House Bill 1097]
PROTECTING FRAIL ELDERS AND VULNERABLE ADULTS

AN ACT Relating to protecting frail elders and vulnerable adults and persons with
developmental disabilities from perpetrators who commit their crimes while providing
transportation, within the course of their employment, to frail elders and vulnerable adults and
persons with developmental disabilities; amending RCW 9A.44.050, 9A.44.100, and 9A.44.010;
prescribing penalties; and declaring an emergency.

Be it enacted by the Legislature of the State of Washington:

Sec. 1. RCW 9A.44.050 and 1997 ¢ 392 s 514 are each amended to read as
follows:

(1) A person is guilty of rape in the second degree when, under
circumstances not constituting rape in the first degree, the person engages in
sexual intercourse with another person:

(a) By forcible compulsion;

(b) When the victim is incapable of consent by reason of being physically
helpless or mentally incapacitated;

(c) When the victim is ((developmentally—disabled)) a person with a
developmental disability and the perpetrator is a person who is not married to the
victim and who:

(i) Has supervisory authority over the victim; or

(i) Was providing transportation, within the course of his or her
employment, to the victim at the time of the offense;

(d) When the perpetrator is a health care provider, the victim is a client or
patient, and the sexual intercourse occurs during a treatment session,
consultation, interview, or examination. It is an affirmative defense that the
defendant must prove by a preponderance of the evidence that the client or
patient consented to the sexual intercourse with the knowledge that the sexual
intercourse was not for the purpose of treatment;

(e) When the victim is a resident of a facility for ((mentally-diserdered-or
chemiecally-dependent)) persons with a mental disorder or chemical dependency
and the perpetrator is a person who is not married to the victim and has
supervisory authority over the victim; or

(f) When the victim is a frail elder or vulnerable adult and the perpetrator is
a person who is not married to the victim and who:

(i) Has a significant relationship with the victim; or

(i) Was providing transportation. within the course of his or her
employment, to the victim at the time of the offense.

[117]



Ch. 20 WASHINGTON LAWS, 2007

(2) Rape in the second degree is a class A felony.

Sec. 2. RCW 9A.44.100 and 2003 ¢ 53 s 67 are each amended to read as
follows:

(1) A person is guilty of indecent liberties when he or she knowingly causes
another person who is not his or her spouse to have sexual contact with him or
her or another:

(a) By forcible compulsion;

(b) When the other person is incapable of consent by reason of being
mentally defective, mentally incapacitated, or physically helpless;

(c) When the victim is ((developmentally—disabled)) a person with a
developmental disability and the perpetrator is a person who is not married to the
victim and who;

(i) Has supervisory authority over the victim; or

(i) Was providing transportation, within the course of his or her
employment, to the victim at the time of the offense;

(d) When the perpetrator is a health care provider, the victim is a client or
patient, and the sexual contact occurs during a treatment session, consultation,
interview, or examination. It is an affirmative defense that the defendant must
prove by a preponderance of the evidence that the client or patient consented to
the sexual contact with the knowledge that the sexual contact was not for the
purpose of treatment;

(e) When the victim is a resident of a facility for ((mentally—disordered-or
chemiecally-dependent)) persons with a mental disorder or chemical dependency
and the perpetrator is a person who is not married to the victim and has
supervisory authority over the victim; or

(f) When the victim is a frail elder or vulnerable adult and the perpetrator is
a person who is not married to the victim and who:

(i) Has a significant relationship with the victim; or

(i) Was providing transportation, within the course of his or her
employment, to the victim at the time of the offense.

(2)(a) Except as provided in (b) of this subsection, indecent liberties is a
class B felony.

(b) Indecent liberties by forcible compulsion is a class A felony.

Sec. 3. RCW 9A.44.010 and 2005 ¢ 262 s 1 are each amended to read as

follows:

As used in this chapter:

(1) "Sexual intercourse" (a) has its ordinary meaning and occurs upon any
penetration, however slight, and

(b) Also means any penetration of the vagina or anus however slight, by an
object, when committed on one person by another, whether such persons are of
the same or opposite sex, except when such penetration is accomplished for
medically recognized treatment or diagnostic purposes, and

(c) Also means any act of sexual contact between persons involving the sex
organs of one person and the mouth or anus of another whether such persons are
of the same or opposite sex.

(2) "Sexual contact" means any touching of the sexual or other intimate
parts of a person done for the purpose of gratifying sexual desire of either party
or a third party.
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(3) "Married" means one who is legally married to another, but does not
include a person who is living separate and apart from his or her spouse and who
has filed in an appropriate court for legal separation or for dissolution of his or
her marriage.

(4) "Mental incapacity" is that condition existing at the time of the offense
which prevents a person from understanding the nature or consequences of the
act of sexual intercourse whether that condition is produced by illness, defect,
the influence of a substance or from some other cause.

(5) "Physically helpless" means a person who is unconscious or for any
other reason is physically unable to communicate unwillingness to an act.

(6) "Forcible compulsion" means physical force which overcomes
resistance, or a threat, express or implied, that places a person in fear of death or
physical injury to herself or himself or another person, or in fear that she or he or
another person will be kidnapped.

(7) "Consent" means that at the time of the act of sexual intercourse or
sexual contact there are actual words or conduct indicating freely given
agreement to have sexual intercourse or sexual contact.

(8) "Significant relationship" means a situation in which the perpetrator is:

(a) A person who undertakes the responsibility, professionally or
voluntarily, to provide education, health, welfare, or organized recreational
activities principally for minors;

(b) A person who in the course of his or her employment supervises minors;
or

(c) A person who provides welfare, health or residential assistance, personal
care, or organized recreational activities to frail elders or vulnerable adults,
including a provider, employee, temporary employee, volunteer, or independent
contractor who supplies services to long-term care facilities licensed or required
to be licensed under chapter 18.20, 18.51, 72.36, or 70.128 RCW, and home
health, hospice, or home care agencies licensed or required to be licensed under
chapter 70.127 RCW, but not including a consensual sexual partner.

(9) "Abuse of a supervisory position" means:

(a) To use a direct or indirect threat or promise to exercise authority to the
detriment or benefit of a minor; or

(b) To exploit a significant relationship in order to obtain the consent of a
minor.

(10) "((Pevelopmentally-disabled)) Person with a developmental disability,"
for purposes of RCW 9A.44.050(1)(c) and 9A.44.100(1)(c), means a person
with a developmental disability as defined in RCW 71A.10.020.

(11) "Person with supervisory authority," for purposes of RCW
9A.44.050(1) (c) or (e) and 9A.44.100(1) (c) or (e), means any proprietor or
employee of any public or private care or treatment facility who directly
supervises developmentally disabled, mentally disordered, or chemically
dependent persons at the facility.

(12) "((Mentally—disordered)) Person with a mental disorder" for the
purposes of RCW 9A.44.050(1)(e) and 9A.44.100(1)(e) means a person with a
"mental disorder" as defined in RCW 71.05.020.

(13) "((Chemically-dependent)) Person with a chemical dependency" for
purposes of RCW 9A.44.050(1)(e) and 9A.44.100(1)(e) means a person who is
"chemically dependent" as defined in RCW 70.96A.020(4).
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(14) "Health care provider" for purposes of RCW 9A.44.050 and 9A.44.100
means a person who is, holds himself or herself out to be, or provides services as
if he or she were: (a) A member of a health care profession under chapter 18.130
RCW; or (b) registered under chapter 18.19 RCW or licensed under chapter
18.225 RCW, regardless of whether the health care provider is licensed,
certified, or registered by the state.

(15) "Treatment" for purposes of RCW 9A.44.050 and 9A.44.100 means the
active delivery of professional services by a health care provider which the
health care provider holds himself or herself out to be qualified to provide.

(16) "Frail elder or vulnerable adult" means a person sixty years of age or
older who has the functional, mental, or physical inability to care for himself or
herself. "Frail elder or vulnerable adult" also includes a person found
incapacitated under chapter 11.88 RCW, a person over eighteen years of age who
has a developmental disability under chapter 71A.10 RCW, a person admitted to
a long-term care facility that is licensed or required to be li